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State op New York, \ 

Office op the Secretary of State. J 
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PREFACE TO FIRST EDITION. 



We present herewith to the public a code which will have the 
rare distinction of superseding one of such incontestable merit that 
it was adopted bodily by at least one state of the Union, and served 
as the best model for several others in revising their method of legal 
procedure. The so-called " Code of Remedial Justice," which was 
in force during the first three weeks of last May, was unworthy of 
the honor thrust upon it. It was crude and pedantic. It was au 
artliction upon the legal profession, which was ahnost unanimous in 
condemning it throughout the State. 

Owing to the laborious efforts of a small number of men, com- 
posing one of the judiciary committees of the Legislature, this code 
lias been brought to a condition tolerable to the community. By 
a rigorous system of remodeling — extending to the minutest details 
and including the restoration of many of the provisions of the old 
(Oile, which, in clearness and conciseness, could not be excelled — 
a bill was at length prepared, making amendments to nearly every 
^iection. None of these can be said to be unnecessary ; and when 
this bill became a law it met with universal approval. 

In this way the work of revising the code of 1870, which we 
have undertiiken, was one almost as difficult as the labor, which 
the commissioners imposed upon themselves, of revising the old 
cofle. We have, however, been animated by the strong conviction 
that it Avill, undoubtedly, be more grateful to the profession ; and 
we are satisfied that the perfect accuracy which we hive endeav- 
ored to attain will sufficiently recommend this edition of the Code 
of Civil Procedure to public appreciation. 

THE EDITOR. 

Albajs'Y, N. Y., June 6, 1877. 



PREFACE TO SECOND EDITION. 



In the second edition of the Code an attempt has heen made to 
present in a concise form the provisions of the Code of Civil Pro- 
cedure as amended by the Legislature of 1878, and all the provisions 
of the old Code still in force. For the convenience of the practi- 
tioner the volume is preceded by a table containing parallel refer- 
ences between the sections of the new and old Code, and a statement 
of the statutes repealed by the general repealing act of 1877. This 
volume does not present the difficulties in readily turning to any 
provision of law sought for, which exist in the more voluminous 
editions of the Code, and yet it is believed that nothing is omitted 
which is desirable as affording easy reference to the existing law 
prescribing the practice in the courts of record in this State. 

THE EDITOR. 
Dated July 1, 1878. 



PREFACE TO THIRD EDITION. 



The amendments to the Code of Civil Procedure passed by the 
Legislature of 1879 are so numerous and important that it was 
deemed advisable to incorporate them in the text itself, rather than 
to publish them as a supplement to the second edition of this work. 
It is hoped that the additional expense incurred by the publishers 
m so doing may be more than compensated by the increased facil- 
ity of reference thereby aflForded to the profession. It is believed 
that this volume presents, accurately, and in a compact and concise 
form, the provisions of the Code of Civil Procedure as now exist- 
ing, together with such provisions of the old Code as are still in 
force. 

THE EDITOR. 

Dated July 7, 1879. 
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I*i-«vltiioii relaliug to ileaLh of jiiLi-Ly liable 3U1, 408 

103, 111 SDita by audiw, time uf war to be deilucteil ' 404 

104. Pmviaion when judgnicnt haa been ittverBcd 405 

115. Tiine of slay uf aution by iujuiljtion or statutory prohibiliini tube dedacted 400 

ine. Disability must exist wben rigiit ot HCtlon aci-rueil 403 

107. Whei-e twuor mui'o disabilities. limitAtiun does not attach until all are removed.. 409 

108. LimilationD not aiiplicable ti) billa, etc.. of corporationi, or to hank notes S9S J 

. Ijmitatiana not applicable to directors or ntovkhaldera of moneyed corponitiona or M 

banking ausocEaUons ; limitatinn in Bui-h cases prescribed SW I 

ItO. Acknowledgment 01- new promise must lie in writing' 8H 

lis. Executor or trustee may bus without the Yierwin beneficially interested 449 

114. When married woman is party, her huBbiuid to be joined in action, except, etc. .. 4E0 

11C>. Infanta to appeai' in actions by guardian illi 

116. Guardians, ho« appointed ... 470, 471, 473 

117. Who uiny be joined as pleintitTs 44(J 

119. Thoae who are united in interest must be joined as plaintiffs or defcndante 443 

180. Petspna severally liable on the same obligation or instmraent may all or any of 

them be joined in the same action at option of plaintiff 454 

JSX. Action, when not lo abate by death, marriage or other diaability, etc.] proceed- 

ingsin such case 7SB, 73fi. 757, 701. 704, 1298, 1879 

132. Court, when to <le<.'ide controversy, or to order the jiarties to be brought in.. 453, 830 
123. Certain actione to be tried where the subject or some pai-t thereof is situated.... dSJ 

9B3, 9S7 

134. Otheractionslobe tried whore the cause (irsomepartlhereofarofte 983, JI87 

1^. Other actions, acconling- to the residence of the parties 981 

IM. Actions in what couiily triftblo 985, nSfl, 987. 988 

137. Actions how commenced ■ ■ 41 1! 

138. Summons. rei]uisiles of 417 

129. Notice to be inserted in the summons, in certain actions. 413, 419 

130. Complaint need not be served with summons ; in such cose what to be stated in 
summons, and proceedin^^ thensm 419, 473. 620 

ISl. Defendant unreasonably defending, when lo i>ay costs 423 

133. Summons, by whom served 439 

194. Summons, how served and returned 436, 431. 4S3 

135. Publication of. when defendant cannot be found 438,430,430,442,446, 451 

138. Proceedingn, when thui'e ai-u several defendants, and pni't, only, scrv'od 456 

, When service deemed cnnplote in case of publication 441 

138. Service of Bommoos, how proved 431, 444 

ISQ. JuriHiiction of action, wh<in acquired 416, 424 

140. PIcnilings, form of alwlifhed ■ 6tS 

141. CoinpIuJnU tobehrst plimling 473 

. Complaint, what 10 contalu... 481, 483 

}«. Defendant to demur or annwor 487, CSO 

1*4. When the defendant may demur 488 

14S. Dcmiin'ei' must specify irrounds of objection to complaint 490, 493 

1411, Proceedinjc, if complaint be amended 543, 1SI9 

147. Otijeetion not appearing in complaint may be taken by answer 498 

)48. ObJeeiinnB, when deemed wnived 409 

'!«. Anewcr. what lo contain 600 

'.ISO. Uaiy act forth as many j^n^unds of doFc.npc as exist 501, 607 

191. Demurrer oa to some causes of action, anil answer as lo others 493 
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ftectlon. Sootloii 

152, Shum defenscB lo l>e stricken nut , ,. 

15S. Reply, when to lie put in, what to cuntoin ^ 4M. 514, 

154. When defeiulanl may miive for ju(l)(iaent upon an aoewer 

155. Demui-iei- to reply 

IK. Suhficnplion to, und veiificatinn of pleading „ S30, 

1S7. Verilicslicm tit [ileadings 523. 52fi, 

IBS. How to ftate an account in pleiuting 

189. Pleadings to !« li I lei-ally conelrue.i 

lOO. Irrelevant or rcUaiidant mutter lo beatricken out MS, 

161. Jud^icnts. how pleaded.. MS 

102. ConditioiiHiirec.'deiiU how pleaded. 833, at 

163. Private Hiatiiles, how pleatjetl EBO 

164. IJbel and otandev, bow stated in complaint SK 

166. Answer in such cuEea , 63S. S38 

167. What csuses of action may be joined in the sanie ftction 483. 4U 

168. Alleg-aiUinsniit denied, when lo be doemud truo fiS) 

IQ3. Material variances, how proi-ided for 639 

170. Immatenal variances, how provided for SM 

171. What to bo d«ein«d a variuiice HI 

172. Ainendmenta of coui-ee 497, 542. M3 

173. Amendments by ihe court 733 

174. Amendment kfter demurrer 734, 783 

175. Suing- a party by a fictitious name, when alloweil 451 

176. No error or defect to be reganleil. unless it aQ'ectfi substantial i-ighta 721, 733 

177. Supplemental contplaint, answer and reply 544 

17S. No person to l^ie arnssted, except as prescribed by this act MS 

179. Cnseain which defendant may lie anested 549, 6G0, K> 

180. Order for arrest, by whom made B51, SK 

181. Affidavit to obtain order ; to what ni:lir>ns this chapter applicable b67 

182. Security by plahiliffbefoi-eorder for arrest 5S9, 813 

183. Order, when made, and its form 5ril, 658, S61, 6«6, 667 

184. Affidavit and order to be delivered to eberifF; and copy to defendants 663 

185. Arrest, how made 104, B6S 

186. Defendant to be discharged on bail or deposit S78 

187. Boil, how f^iven B7S 

188-189. Surrender of defendant 591,694 B9S 

190. B^l, how proccedr>d against. ...,■ D9S 

191. Bail. ho«- exonerate.! 601 

IQ3. Delivery of undertaking to pluntitT, and i l9 acceptance or rejection by him 677 

193. Notice of jnstificalion ; new undertaking of other bail STB 

161. Qualificatiooa of bail 679 

1SI5-196. Justification and albwnnce of bail 580, 6SI 

197. Deposit of money with sheriff.. 683 

193. Payment of money into court by sheritT GSS 

199. Substituting bail fur deposit 684 

200. Money deposited, how applied or disposed of BSt 

201. BherilT when liable as bail, and his discharge from liability 667 

202. Proceedings on judgment against sheiitT. 688 

2n3. Bail liable to shei-iff. 689 

204. Motion to vacate orvlcr of arrest, or reduce bail , 667 

305. Afflda^-ite on motion 568 

218. Writ of iojtmulion abolished, and order HUlistituled I>02, 60ft 
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'>'il'>n. Borllon. ^ 

'. jiiiii-tion, invh&t cases granieil 603, 604 

^i whM time it may tv granted 607, 608, 610 

Nntic«, when rcnuireil i lemporary injunction 809 

- '•iiTily ujioii injnnclion ; daniHgdi how aei-'ertained 620, Ii23 

'i't«r to Ehow ctiufte why injunetioo sboulil not be granted OOD 

■[■lion to vacate or modify injunet ion 636, 627 

.:tij«vii3 0iiiiii)liiin 627 

i'r-v>perlj of fdi-eign corporsUnnH and oT luin-readeat, or abecondin^ or conceKled 

d«fen>lants. m&y l>e attached 63.% 636, 638 

Warnuila i.if, by whnm granted 633 

< in whivt caaea warranle may be granted 636,637. 639 

'. -vr^Turity on obljunmi; wai-rant 640 

Warrant, lo wbom direuted and what to reriuira 641 

M'l-le of proceeding in execulinff warrant.^ 644, 656, 674 

I'liweoliiil^ ill cases of perinhable property or vexsels 666, 660, 666 

I. liitereEt in c(»-i>'"')t''<™" <"' ^^BOciaUons liable to attachment 647 

Altachnient, how executed on property incapable of manual delivery 649 

Certificate of defendant's interest to be fui-nifihed hycoiimralion 650, fiSl 

, -IiKlgment, liow aatisfieJ 847, 708 

■, Wben ai'tiim to recover nolca, elc, of defemlant may be proEecuted by plaintiff 

in thentlion in which the attnchment issued , 677-680 

.139. Ulmii) to pbfrHIT on attachment, proptsrty or bond, how disposeil of, on Jadgment 

f[ir dercmlaiit 709. 710 

Mk Dischwife of Hltni-hment snii return of property, or Its proeeeda, tn defendant on 

hia ■j)t>ear«iice in aciioii ,., eR7, 689, 709 

.911. TTttdert»kin(r nn the pai't pf the defendant 683, 883, 688, 688, 6^9, 690, 6fll 

L Wh*n aheiiff lo return warrant and iH-oceeiiingB therenn 712 

U Pow^ re "f court as lo receivers, deposit of money, etc., in court, and other pro- 

\-ieional remedies 611,718, 717, TlS 

k. Jwignnenl. what 1200 

HL Judgment on faUuro of defendant to answer, 513, 1212, 1213. 1214. 1215, 1218, 1217 

1218, 1219 

HT. Jitdgnient on fiivfvloua demurrer, answer, or reply , B37 

e <li(r«rent kinds of issues 963 

e or law 964 

eof (kcl 964 

sof both law and fact, the issue of taw to be Gmt tmd 966 

what 905 

erf fhft to be tried by jury, unless waived or refereilc««rdered BOS, 0*19 

etohoti'ied by the court 963, 973 

a lie tried before a^ngle judge 97S, 979 

L Blber pwrty may give notice of trial ; note of isane, provisions as to atenog- 

83, 86. 851. 252, 263, 262, 2S9. 290, 977, 980 

U On)<>r iif disposing of isaues on the calemlar 978 

t Rthtn- party rosy lirinn: iasue to trial 967, 980 

I Plaintiff to furnish court willi copy summons, pleadingp, etc 981 

I Cenerat and sjiccinl venlicls, dfSned 1138 

ItL Form of verdict iimpwial cnsos 1187 

•liecial finding, with general verdict, former to control 1183 

K bi action for the recovery of money only. Jury to aaeeas damn^.'-es 603. S04, 1183 

H. lofry of veMi. t 905.997.039. HSO 

H. Jnd^uwt, «l>«n lube entered 1000,1009,1185.1233,1234, 1339 
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2ett. Tiiat Injury, bow w^ved lOOS, ^^M 

207. Ontrialby the court, judgment to be given in twenty d&ys 1010, 1031, 1022, ^^M 

■2li6. Biceptionii, biiw hdiI whea taken 994, 937, 1001, 1337, ^^M 

269. Proreedint-suiwnjuil^mentoairaueof law 1223, ^^H 

270. AD iBSties ivfcmble by coneeat < > ^^^H 

271. When i^feiviice tn.ty be compulsorily ordered., , .,,,., ...... .,,. 1013, j^^^| 

273. Trial befoi-e nleive ; ezc«x>tioiiB to and appeal H-om report of. 9H, 997,101^ ^^H 

1022, 123S, 1233, 1337, ^^M 

273. Referees, how cbonen 1011,1013, 1P19, 103i, ^^M 

274. Judgment may be for or n^ainBt any uf the parties 831, 323, 1204, 130S, |^H 

275. The ivlief to be awoi'^ied to the plaintiff ^^H 

276. Rate of d&mat-ea ^^H 

278. Entry of judgment ^^H 

379. Clerk to keep a judgment book ^^H 

2S0. Judgment to be enlei'ed in judgment bonk .......,....*........ ^^^H 

SSI. Judgment roll 1337. |^H 

2S2. Judgment, in w bat cases and bow to be docketed and lien thereof. 1246, 1347) j^^H 

1253, 1355, 1266. 1257, 1358, 13G0. ^^M 

S83. Execution within five years, of course 1S7S,.^^H 

2S4- After five years, to be issued only by leave of L-ourt i execution on judgmenta of ^^H 

justices' or otber inferior courts .... 1377, ^^^| 

285. Other judgments, how enfoi-ced ^^M,^^H 

2S0. The diiTeitint kinds of execution j^^l 

2S7. To what counties execution may be issued 450, 1243, ISOBi^^H 

S6S. Bxeciitiune agmnst thepei'sou; in what cases and when 673, 14S7> ^^^| 

239. Form of the execution 1363,1366,1363,1309, 1371, 1373, j^H 

200, To be returnable in uxty daya ^^H 

810. Interest on venlict or report, when allowed ^^H 

323. WHts of error nl'olisbed. and api>eal9 substituted ^^H 

334. Orders mode out of coui't, how vacated or nu>dified ^^^| 

S25. Who may apiMiid ^^H 

3^. Parties, how designated oa appeal .,,... ^^^H 

S37. Appeal, how mode 1300, ^^H 

32S. Clerk lo ti-ansntit papers to Appellate Court ,,,, ^^^| 

329. Inteimeilmle orrlers affecting the jud^meat Duiy ba reviewed oa the a[^>eal...... 1^^^| 

830. Judgment on appeal 1317. flH^ 

331. Certain Appeuls to be within two years 1325, ISIl 

S^. Other appeals within thirty days 13E1. IWt 

333. Appeals, cases may be taken 1334, I 

334. Securily on appeal 1305. 1306, 13M; 

83G. On judgment for money, security to stay execution 130G, 130S, 1327 

836. If judgment be to deliver documents, they must be de[>omted 1638, 1 

837. If to execute conveyance, it must be executed and deposited 1339. 

336. Security where jndgmQntiato iteliverpiiiperty, orforasaleormortgagedpreiniaes, 13SL_ 

339. Stay of proceedinj,'^ upon security (pven 1310, 1313 

340. Undertakings may be in one instrument or several 1834 

341. Eecurity to be approved and sureties to justify 1339 

342. Perishable property mny be sold notwithstanding appeal ISIO 

S48. UoderiaUing must be filed , 1307, 1334, 1339 

844. Apiieal to the supreme court from an inferior court ; in what casee. , . 1840. 1342, 1357 
846. Security munt lie givan aa ujxin appeal lo the court of appeals .... 134t 
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1346 
I3B1 
1281 
13S1 
1280 
1273 
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5. Appeal, where heard...... ...,.,,, 

I. Jii'lB-raeQi va appeal, where entered tui<l docketed 1343, 

i. A)ipcaia fiv>m ciicuils &nd s|ieciiii lenaa to Bfune caurt in genenl term ; Becurily 

tm appeal 1309,1346,1351,1333. 

I. Ord«ra by « single judKe inay be appealml from in certain cases 1347, 

>. Orders at chttmliei-a, to lie entered before apjxsal 1304, 134a, 

L Couirovei-sy, bow submitted without acUon 1279, 

L Ju>l|!nidt on, aa lu other cftsea, but without c^sts 12S0, 

L Juilgment may be enforced or appealed from, as in an action 

L Jodgmenl may be coufessed fordebt due, or continent liability 

L Statement in writing, and form thei-eor 

U FtUnp XHme, and eiileiin; judgment 12TG, 127ii, 

i. IHifeiKlaiit may KCi've uSer to compromise, and the proceedings thereon. .... 738) 789 

i. Defendant may offer to liquidate damages conditionally 736 

[. EITtHTt of acceptance or rafuenl of offer 737 

L Ailinission or Inapectioii of writing 733, 803, 807, 808 

I. 

MD. A. ]<arly may examine his ailversary as a witness on the trial 628, 870 

M. Snph cxaniinatiou also allowed before trial ; proceedinffal^erefor... 870,873,873, 88R 

aeo. Party, how compelled to attend 870,830, 881 

L Testimony nf piirly may be rebutted 838 

L BOect .if refusal to teatify 863 

L Persnns for whom action is broug'ht or defended may bs examined 838 

I. Esaminotinn of co-pliunliff orco-defendnnl 870 

1. So witneM to be excltided by i-eason of iiitevest 828 

>. To whom last seclioD inapplicable 829 

). Definition of order 767 

I Definition of amoUno; motions, bow and where made.... 720,768, 7G3, 770, 773, 773 

775,885, 991 

L Wh«n notice t9 necessary, it muet be eight days before hearing..,,. 780 

L In actions in BOprenie court, countyjudg^ may B(^t at chambers ; his orders, how 

levii-wcd 241. 774 

L In abM^nce of judge at chambers, motion may be transferred by him to another 

jud(,-e 771 

L Snlnrgiiig lime for prncoedingB in an action 781, 7S3, 784 

L Affidavits I lefer.tively entitled, valid 738 

r. I^tne, how computed 788 

t, 409. Ni>ti>^esand other papers, bow served on yarty or attorney ., 796, 707 

I, 411. Wheo and how served by mail 797 

L Doable lime when served by mail 798 

I. Eight (lays' notice of motion, etc., before court or judg«, when personally served., 780 

k Wh«<n papers need not be served on defendant 7SS 

I. Service i<f papers when party resides out of the state 800 

L Saiiiaioas and plesjlintrs lobe lileii within ten days after service 834 

I. Service, where party apitears by atloniey 799 

St TWb phBpti*r not to apply to summons or process, or to papers to bring party into 

contempt 803 

H Duly cif sheriS* and coiMner in serving or executing process, and how enfbrced . . 103. 173 

■L OoanlUn not to receive property until security given 474 

1. ft>w#rof pcferees 1018 

S. Pftpera lost or withheld, haw supplied "^ 
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Saetton. Seetton. 
438. Where undertaking to be filed 816 

424. 

426. Time for publication of notices, how computed • 787 

486. Laws of other states and governments, how proved 942 

470. Judges of supreme court to make general rules • 17 
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REPEALING ACT. 



CHAPTER 417 OF 1877. 



REVISED STATUTES. 



The following provisions of the Revised Statutes are repealed : 



^iST 1, Ch. 0» tit. 5, $$ 24» 20, 26» 27. 

Put 2, Ch. 1, tit 5, }$ 5, 6. 

Ch. 8, $$ 16» 17, 27. 

Ch. 5, tit. 1, art. 1, all. 

Ch. 5, tit. 1, art. 6, } 17, the conclud- 
ing portion beginning " but when- 
ever any person shall have re- 
nudned charged." 

Pm 3, Ch. 1, tit. 1, art. 8, all. 

Ch. 1, tit. 2, all, except }$ 38, 39, 43, 
45, and articles 6 and 7 of that 
title. 

Ch. 1, tit. 3, all. 

Ch. 1, tit. 4, $} 1 to 27, both inclu- 
sve, and } 45. 

Ch. 1, tit. 5, all except (§ 4, 5, 6, 7, 
21, 24, 26, 27, 28 and 29 thereof, 
and 80 much of $§ 11 and 14 thereof 
as relates to criminal courts. 

Ch. 2, tit. 4, ii 245, 216, 247, 248. 

Ch« 3, all, except tit. 1, $ 14, and ex- 
cept tit. 2, a 40, 41, 44, 45, 48, and 
64 to 61» both indumve. 



Past 3, Ch. 5, tit. 5, }} 22 to 29, both incln- 
sive. 

Ch. 6, all, except tit; 2, §) 12, 13 ; and 
except tit. 4, } 14, and except tit. 
6, arts. 1 and 2. 

Ch. 7, all, except tit. 2, }$ 15, 16, and 
except tit. 8, $} 63 to 70, both in- 
clusive, and }} 74, 75, 76. 

Ch. 8, tit. 1, alL 

Ch. 8, tit. 2, all. 

Ch. 8, tit. 3, } 8. 

Ch. 8» tit. 4, art. 1, all, except }§ !» 
2, 3, 12, 13, 14, 15. 

Ch. 8, tit. 6, so much of $$ 16 to 21 
thereof, both inclusive, as relates 
to petit Jurors, and }} 37 to 42; 

"~ hoth inclusive. 

Ch. 8, tit. 13, § 1. 

Ch. 8, tit. 17, all, except }} 1, 13, 14, 
15, 27, 28, 29, 30, 32, 35. 

Ch. 9, tit. 3, all, except } 66, and ex- 
cept so much of art. 3 as applies 
to appea ls from su rrogates* courts. 
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1863, Ch. 338, except $ 4 thereof. 
Ch. 887. 

Ch. 454. 

Ch. 494, 8o much of } 9 as relates to 
petit jurors. 

Ch. 611. 

Ch. 529. 

Ch. 664. 

Ch. 617, $$ 1, 2 and 3 thereof. 

1864, Ch. 76. 

Ch. 96, except }} 6, 12, 26 and 27 there- 
of, and }} 30 to 39 thereof, both in- 
clusive. 

Ch. 198, §} 1, 6 and 6. 

Ch. 270, }} 1 and 2. 

1866, Ch. 279. 

Ch. 310, § 3 

Ch. 630. 

1866, Ch. 166. 

1867, Ch. 60. 

Ch. 188, $ 2. 

Ch. 295, } 6. 

Ch. 361, except }} 9 and 10 thereof. 

Ch. 567. 

1858, Ch. 37. 

Ch. 107. 

Ch. 244. 

Ch. 322, except }} 1 to 5 thereof, both 
inclusive ; §J 30 to 35 thereof, l)oth 
inclusive, and §{ 37 and 88, thereof. 

Ch. 334, } 2. 
1869, Ch. 134. 

Ch. 179, i 2. 

Ch. 198. 

Ch. 212, } 8. 

Ch. 262, $ 1. 

Ch. 267, § 2. 

Ch. 379. 

Ch. 440. 
1860, Ch. 6. 

Ch. 167. 

Ch. 187, 202. eo much thereof as re- 
quires the graduates thei-ein Bi>eci- 
fied to be admitte<l to practice, upon 
the production of their diplomas. 
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1861, Ch. 8. 
Ch. 61. 
Ch. 73. 
Ch. 86. 
Ch. 210. 
Ch. 288. 

1862, Ch. 63. 
Ch 86. 
Ch. 251. 
Ch. 375. 
Ch. 378, i 4. 
Ch. 471. 

Ch. 484, {$ 1 and 2. 

1863, Ch. 66, except } 6 thereof. 
Ch. 186. 

Ch. 200. 

Ch. 206. 

Ch. 212. 

Ch. *M6, J 3. 

Ch. 412. The second sentence of 5 
thereof. 

Ch. 606. So much of { 1 as relates 
petit jurors. 

1864, Ch. 46. 
Ch. 95. 
Ch. 543. 

Ch. 678. 

1866, Ch. 170, except $ 6 thereof, as ameiul* 
by } 1 of chapter 796 of the laws 
1867. 

Ch. 218. 

Ch. 296, § 1. 

Ch. 309. The concluding^ portion of J 
thereof, beginning Avith the won 
"and in any action in any of tl 
com ts." 

Ch. 512. 

Ch. 555. 

1866, Ch. 174. 

Ch. 175. 

Ch. 311. 

Ch. 422. 

Ch. 437. 

Ch. 688. 
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i::'., ch. 7:2. 

Ch. ti21, }j 1 *o 1^ thereof, both inclu- 
sive. 

1S67, Gh. 116. 

Ch. 211. 

Ch. 271. 

Ch. 383. 

Ch. 494. 

Ch. 700. The first sentence of J 3 there- 
of. 

Ch. 784. 

Ch. 7%, §$ 2 and 8. 

Ch. 887, except so much thei*eof aa re- 
lates to proceedings in a criminal 
cause. 

ISSS, Ch. 596. 

Ch. 765, except §} 1 and 3 thereof 
1^9, Ch. 99. 

Ch. 133. 

Ch. 157, } 1. 

Ch. 418. 

Ch. 433, J 5 

Ch. 589. 

Ch. 626. 

Ch. 664, } 1. 

Ch. 674. 

Ch. 807. 

Ch. 813. 
lS70,Ch. 49. 

Ch. 86, § 8. 

Ch. 313, except §§ 8 and 10 thereof. 

Ch. 408, §J 1 to 8, both inclusive, and 
}} 10 to 14, both inclusive. 

Ch. 400. 

Ch. 4C7, $ 1. 

Ch. 470, except §} 1, 8, 0, 10, 12 and 18 
thereof ; but the repeal of § 20 does 
not affect J 7 of chapter 282 of the 
laws of 1871 . 

Ch. 539, except §} 17, 26. 27 and 28 there- 
of, and BO much of J 7 thereof as re- 
lates to grand jurors. 

Ch. 582, 5} 1. 3 and 5. 

Ch. 048, J} 1 and 2. 

lSTl,Ch. 16. 



1871. Ch. 208. 

Ch. 282, except $ 7 thei'epf. 

Ch. 486. 

Ch. 583. The concluding portion of } 5 
thereof, beginning with the woixls 
** and all returns or proceedings in 
which the mayor." 

Ch. 603, §2. 

Ch. 700. 

Ch. 710. 

Ch. 738. 

Ch. 744. 

Ch. 776. 

Ch. 799, §} 1 and 5. 

1872. Ch. 16. 

Ch. 139. 

Ch. 260. 

Ch. 438, except so much aa relates to 
criminal courts. 

Ch. 499. 

Ch. 619. 

Ch. 535. 

Ch. 538. 

Ch. 629, }$ 1, 3, 8 and 12. 

Ch. 688. 

Ch. 778, 

1873. Ch. 70. So much of J} 1 and 2 as pre- 

scribes a preference of causes on the 
calendars of courts. 

Ch. 165, $ 1. 

Ch. 166, $ 1. 

Ch. 196. 

Ch. 212. 

Ch. 239. 

Ch. 299. 

Ch. 427. 80 much thei^of as relates to 
civil causes. 

Ch. 453, }} 2 and 3. 
Ch. 603. 

1874. Ch. 52. 

Ch. 57, except } 3 thereof. 
Ch. 232, except § 5 thereof. 
Ch. 322. 

Ch. 545, {J 4, 5, 8 and 13. 
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1875, Ch. 3. 
Ch. 32. 
Ch. 49, } 5. 
Ch. 52. 
Ch. 127. 
Ch. 131. 
Ch. 139. 



1876, Ch. 167. 

Ch. 251, a 1 and 4. 
Ch. 866. 

Ch. 479, except} 41 thereof; }$ 43 to 52 
thereof, both inclusive, and ^54 and 
5o thei*eof. 

Ch. 61(5. 
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THE CODE OF CIVIL PROCEDURE, 

CHAPTER 448, LAWS OP 1876, 

AS AMENDED BY CHAPTERS 416 AND 422, LAWS OP 1877, AND 

AS FURTHER AMENDED BY CHAPTERS 63, 299 AND 

166 OF THE LAWS OF 1878, AND CHAPTERS 

163, 210, 414 AND 542 OF THE LAWS OP 1879. 



AN ACT RELATING TO COURTS, OFFICERS OF JUSTICE, AND CIVIL 

PROCEEDINGS. 

Passed June 2, 187C ; three-fifths being present. 

T^e People of the State of New York, represented in Senate and 
Afi^mbly^ do enact as follows: 

CHAPTER I. 

GENERAL PROVISIONS RELATING TO COURTS, AND THE 
MEMBERS AND OFFICERS THEREOF. 

TITLE I. — The courts op the state; their general powers and 

ATTRIBUTES, AND GENERAL REGULATIONS PERTAINING TO 
THE EXERCISE THEREOF. 

TITLE II. — Provisions op general application, relatinjo to the 

JUDGES, AND CERTAIN OTHER OPPICBBS OP THE COURTS. 

TITLE I. 

The courts of the State ; their general powers and attributes^ and general 

regulations pertaining to the exercise thereof 

Abticlb 1. Enumeration and classification. 

2. General powei"S and attributes of the courts. 

3. Miscellaneous provisions relating to the sittings of the courts. 

ARTICLE FIRST. 

Enumeration and Classification. 

Sbctton 1. Courts. 

2. Courts of record enumerated. 

3. Couiis not of i-ecord. 

4. Genei*al preWsion as to jurisdiction, etc. 

•'^KnrioN 1. The courts referred to in this act, are enumerated in the Courta 
next ixi'o sections. 

1 



COURTH. 
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§ 2. Each ot the following coiirta of tlie State in a court of record : 

1. Tlie court for the trial of inipciichiiiuiits. 

2. Ttie court of appeftls. 

3. The Bupreme com't. 

4. A circuit court in each couuty. 

5. A court of oyer and terminer in each county, 

6. The court of commou pleus for tlie city and county of 

New York. 

7. The anperior court nf the city of New York. 

6. The court of general aeeaions of the peuce in and for tba 

city and county of New York. 
9. The superior court of Buflalo. 

10. The dt.y court of Brooklyn, 

11. The city court of Long Island city. 

12. The city court of Yonkere. 

13. A county court in each county, except New York. 

14. A court of seBsions in each county, except New York. 

15. The marine court, of the city of New York. 
If!. The mayor's court of the city of Hudson. 

17. The recorder's court of the city of Utica. 

18. The recorder's court of the city of Oswego. 

19. The justices' court of the city of Albany. 
/ 2(). A surrogate's court in each toiinty. 

' § 3. Eiu'li I if llie t'lillnwingcourtaof the Sliite is a court not of i-ecord: 

1. Courts of justices of the peace iu each town, and in certuiii 

cities and villjigea. 

2. CourTs (if special sessions of the peace iu each towu, aud in 

cortaiu cities and villages. 

3. The district courts in the city of New York. 

4. The police courts in certain cities aud villages. 

5. The justices' court of the city of Troy. 

6. The municipal court of the city of Houhester. 
g 4. Each of those courts shall continue to exercise the jurisdicfioB | 

1- aud powers now vested in it by law, according to the course aud pmo*^ 
' tice of the court, except as otherwise prescribed in this act. 



ARTICLE SECOND. 

OBNBRAL POWKHS and ATTBlBVTItB OF TUH CoURtl 

SscTioN B. Tlie MitingB of coui-ts to be pulilic. 

6. Courts not to eit on Sunday.. exi'«pt in epeuisil iiaseB. 

7. Gsneml i>ow«i« of eouila of i-ecoiit. 

8. Criminal cnatempts ilcfltieil. 

9. PiinishmeDt foi' criminai cnnt^mpte. 

10. Such coatQinptfl in vievi of uoui-t ; huw pimifheil, etc. 

11. Rt<llliml"Bofrnmm;im'.nt. 

12. Prfi'.>airiL-wMioi,-liiT,il^.L 

18. lnaiciTi,.^hi. ir>.ti,.i,.-..i^ Jii-li./tHl>l<-. 

15. No pimi^liiiii.'iil till- iiiiii-[iiiviiieat .if interloeutiiry cotte 

16. 111. ; money line upon a I'outriict, 

17. Rules of courts of recoiil, bow matle &nd I'eviseil. 
IS. Rules to be publiabed. 

19. Courts to order ctlendar pi'int«4l. 
30. Expense to be n county ehai-jfe. 
21. CMlftin piip«rs iiiny be deBt.niyeii. 

2S. Writs, etc.. in name of tlie i)eop1e, and in En^li^h ; ah 
33. Id. ; l«ate and return. 



CHAP. I.] CONTEMPTS. §§ 5-10. 

AUT 2 
24. 111. ; \o he snbscnbed or indoi*sed. When en'or, etc., not to vitiate. 

2.'). No disfontinnance by i-eason of vacancy, ete. 

2«). Ill New York, one jud^e may continue proceedings commenced before 

another. 

27. Provisions respecting the seals of courts. 

2><. S<-;ils of counties. 

20. \V hat is a sufficient sealing. 

30. New seals. 

§ 5. The sittings of every court within this State shall be public, The Bit- 
ami every citizen may freely attend the same, except that in all pro- coSa to 
cet^liiigs and trials in cases for divorce, on accountof adultery, seduc- »>e public 
ti;>u, abortion, rape, assault with intent to commit rape, criminal 
conversation aud bastardy, the court may, in its discretion, exclude 
therefrom all persons who are not directly interested therein, excepting 
j;irors, witnesses and oihcers of the court. 

§ 3. A court shall not be oix>ned, or transact any business on Sun- Courts not 
day, except to rei'eive a verdict or discharge a jury. An adjournment Sunday? 
of a court on Saturday, unless made alter a cause has been committed J^o^JpJ*'* 
TO a jury, must be to some other day than Sunday. But this section ^a^i 
iWs not 'prevent the exercise of the jurisdiqtion of a magistrate, where 
ir is necessary to preserve the peace, or, in a criminal case, to arrest, 
commit or discharge a person charged with an offence. 

§ 7. A court of record has power : General 

1. To issue a subpoena, requiring the attendance of a personfound in courtso?^ 
the State, to testify in a cause i)ending in that court ; subject, however, record, 
to the limitations, prescribed by law, with respect to the portion of the 

State, in which th^) process of a local court of record may be served. 

2. To administer an oath to a witness, in the exercise of the powers 
and duties of the court. 

3. To devise and make new process and forms of proceedings, neces 
sary to carry into effect the powers and jurisdiction possessed by it. 

§ 8. A court of record has power to punish for a criminal contempt. Criminal 
a jjers(»n guilty of either of the following acts, and no others : deSued!'^ 

1. Disorderly, contemptuous, or insolent behavior, committed during 
it? sitting, in its immediate view and presence, and directly tending 
to interrupt its proceedings, or to impair the respect due to its authority. 

2. Breach of the peace, noise, or other disturbance, directly tending 
to interrupt it^s proceedings. 

3. Wilful disobedience to its lawful mandate. 

4. Resi.stance wilfully offered to its lawful mandate. 

5. Contunnicious and unlawful refusal to be sworn as a witness ; or, 
aft^^r b?ing sworn, to answer any legal ami proper interrogatA)ry. 

•3. Publication of a false, or grossly inaccurate report of its proceed- 
iiijrs. But a court cannot punish as a coiit-empt, the publication of a 
true, full, and fair report of a trial, argument, decision, or other pro- 
ceeding therein. 

^ 9. Punishment for a contempt, specified in the last section, may puntsh- 
^^ by fine, not exceeding two hundred and fifty dollars, or by imprison- n\9"V'^y 
nient, not exceeding thirty days, in the jail of the county where the contempts, 
court is sitting, or both, in the discretion of the court. Where a person 
i^ committed t.o jail, for the non-[)ayment of such a fine, he nuist be 
dw'harged at the expiration of thirty days ; but where he is also com- 
mitted for a definite time, the thirty days must be computed from the 
expiration of the definite time. 

§10. Such a contempt, committed in the immediate view and ^^^^ch c<)n. 
presence of the court, may be punished summarily ; when not so com- li^w of " 
mitted, the party charged must be notified of the accusation, and have p^iSSi^^^ 
a leaaonable time to make a defence. ^\a. 
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has been attorney or roniisei. or in which he is interested, or in which 
he would l>e exclrided fi'om Wing a jiiroi", by reason of coimau^niuity 
or affinity to either i)f the parties. A judge, other thaw a judge of the. 
court of ap^ieais, shall not decide or take part in the decisicu of a 
question, which was arjruod orally in the coiu-t, when lie 
present and sitting therein as a jridge. 

§ 47, A jndge shall not, directly or indirectly, be interested in th« 
costa of an action or special proceeding, bronght before him, or in ■ 
court of which he is, or is en(;i*led to act as a member, except an action 
or a special proceeding to which he is a party, or in which Ii«> ii 
interested. 

§ 48, Where an appeal has been taken fo a comi of 
which a town in the county is inl^reateil. n ■i--ri-.>..( tin-; 

a resident of that town, shkll not sit ati :i ' < 

hearing of the appeal. Except as ispuiiii' ■ in- -■ ■ 

of a court of record is not diaqnalitifil. IV-mi Ii ■^ii-Jn:: -i . ... _, .... 

action or special proceeding, matter, or qiiesiitni, by rea:^(.>ii of his lieine 

a resident or a tax-payer of a town, village, city, or county, interested 

therein. 

§ 49. A judge shall not practice or act as an attorney or counsellor, 
ill a court of which he is, or is entitJed t« act as a member, oi in 
cause originating in that court. A law partner of, or person connected 
in law business with a jndge, alial] not practice or act as an attorney 
or counsellor, in a court, of which the judge is, or is entitled to act as R 
member, or in a cause originating in that conrt ; except where tbo 
latl-er is a member of a court, ex-ofUcio, and does not othciate or taka 
part, as a member of that court, in any of the proceedings therein. 
An ex-officio jndge shall not, dii-ectly or indirectly, be interested in 
the cosu, or the com|ieiisutioii of an atl^irney or counsellor, in tlie comt 
of which he is ex-otticio a judge. 

§ 51). The law pail-iier or clerk of a judge shall not practice befoTV 
him, as atloruey or ciiunnelior in any cause, or be employed ill any 
cause which uriginafed before hiiu. A judge shall not act ns attornej 
or counsellor in any action or special proceeding, which has been befoit 
him in his official character. 

§ 61. A judge or other judicial officer, shall not demand 
fee or other compensation, for giving his advice in a matter or Ihii ^^ 
pending before him, or which he has reason to believe will be brou^ 
before him for decision ; or for preparing a paper or other proceeding 
relating to such a matter or thing ; except a justice of the peace, in i 
case where a fee is expressly allowed to him by law. 

g 52. In case of the death, sickness, resignation, removal from 
absence from the county, or other disability of an officer, before 
a special proceeding has been instituted, where no express provii 
made by law for the contiTuiance thereof, it may be continued 
the officer's successor, or any other officer residing in the same c 
before whom it might have been originally instituted ; or, if t1 
no such officer in the same county, before an officer in an a(lji 
county, who would originally have had jurisdiction of the 
matter, if it had occurred or existed iu the latter county. 

g Sit. At the time and place specified iu a notice or order, for a , 
t« nppear, or for any other proceeding to be taken, or at the timi 
place specified in I.lie notice to be given, as prescribed in this sif 
the officer Hiibstituted ns prescribed iu the last section, or in any 
provision of law, lo continue a special proceeding instituted bt 
10 



. I] ATTORNEYS AND COUNSELLORJ?. §§54-^, 

"art. 2. 

ler, may act, with respect to the special proceeding, as if it had 
originally itistituted before him. But a proceediug shall not be 
I before a substituted officer, at a time or place, other than that 
tied in the oiigiua] notioe or order, until notice of the substitution, 
of the tiiXLe and place appointed for the proceeding t.o be taken, 
jeen given, either by personal service or by publication, in such 
ler and for such time as the substituted officer directs, to each party 
:uay be effected* thereby, and who has not appeared before either 
r. Where, after a hearing has been commenced, it is adjourned 
? next judicial day, each day to which it is so adjourned, is re- 
id, for the purposes of this section, as the day specified in the 
rial notice or order, or in the notice to appear before the substituted 
r, as the case requires. 

Ht. A judfice of a court of record must, within ten days after he Judpre to 
s on the duties of his office, m&ke and sign a certificate, stating ciue irage, 
ire, and the time when his official term will expire, either by com- ^'*^- 
>n of a full term, or by reason of the disability of age, prescribed 
le Constitution. The certificate must be filed in the office of the 
'tary of State, who must keep a record of the time of the com- 
-eiiient and termination of the official term, of each judge of a 
of record. 



ARTICLE SECOND. 

Attorneys and Cdcn^^sllorh at Law. 

OS 55. Party may appear in person or hy attorney. 
56 Kxa mi nation and adiniiision of attorneys. 
57. Rules, how changed. 
5S. Exemptions to graduates of certain law schools. 

59. Attorney's oath of office, and ceriiticate of admission. 

60. Attorneys residing in adjoining Slates. 

61. Clerks, etc., not to practice. 

62. I<L ; af* to shenff, etc. 

63. Kane buL attorneys to practice in New York and Kings counties. 

64. Penalty for violation, or siilFering violation of last section. 

65. Death or disability of attorney ; proceedings thereupon. 
66 Attorney or counsel's compensation. 

67. Removal or 8us»pension for malpractice, etc. 

6S. Must be on notice. 

60. Removal or suspension, how to oi)erate. 

70. Punishment for deceit, etc. 

71. I(i. ; for wilful delay of action. 

72. Attorney not to lend his name. 

73. Attorney not to buy claim. 

74. Certain loans prohibited. 

75. Penalty. 

76. Limitation of prece<Ung sections. 

77. Same rule wh«*n i)arty prosecutes in person. 

7S. Partner of district attorney, etc., not to defend prosecutions. 

79. Attorney not to defend when he has been public prosecutor. 

.>0. Penalty. 

.*. 1. Limitation of prm isions. 

5i3. A party to a civil action, who is of full age, may prosecute or party may 
•nd the same in percjon or by attorney, at his election unless he appear ia 
been judicially declared to be incompetent to manage his affaii's. ly^ttor- 
:h provision of this act, relating to the conduct of an action, ^^^^'' 
erem the attorney for the party is mentioned, includes a party 



g§ 23-30. SEALS OF COURTS. [chap, i. 

names of process, and tet-hnioal words, may be expressed tii appi«- 

priale language, as now is, and heretofore lias been citstoniaiy; sin'h 

abbreviations as are now commonly employed in the Etiplish ljingnH)« 

may be used ; and nnmbera may be expressed by Arabic ligiiros, or 

Roman numerals, in the customary manner. 

H. ; teste g -23. A writ or other process, issued out of a court of record, most 

'*" '*'""'■ be tested, except where it is otherwise specially prescribed by law. in 

the name of a judge of the court, on uny day; must be returnable 

within the time preacribod by law ; or, if no time is preseribeii liy law, 

within the time Hxed by the court, and therein speciKed for that 

purpose ; and, when returnable, miist, together with the return thereto, 

be tiled with the clerk, unless otherwise specially prescribed by law. 

M. 1 tqi)B § 24. A writ, or other process, issued out of a court of record, must, 

'""ilJ." before the delivery thereof to an officer to be executed, be subscrilied 

wiiM?er- **^ indorsed with the name of the officer by whom, or by whose direc- 

iw.etc.. tion it was granted, or the attorney for the party, or the person at 

I!iu,"" whose instance it was issued. A writ or other process thus subscribed 

or indorsed, is not void or voidable, by reaeon of having no seal or a 

WTung seal thereon, or of any mistake or omission in the teste thereof, 

or in the name of the clerk, unless it was issued by special order of 

the court, 

sn ditcon- § 25. An action or special proceeding, civil or criminal, in a court of 

""reilmn record, ie not discontinued by a vacancy or change in the judges of the 

ni'iHCKacy, court, or by the re-election or re -appointment of a judge ; but it must 

be continued, heard and determined, by the court, as constituted at 

the time of the hearing or deter m in atioTi. Aft«r a judge is out of office, 

he may settle a case or exceptions, or make any return of proceedings, 

had before him while he was in office, and may be compelled so to do 

by the court in which the action or special proceeding is pending. 

Ill New § 2a. In the city and county of New York, a special proceeding 

)Vi'ifB'Bi»y instituted before a judge of a court of record, or a proceeding com- 

, '■■"H^? menced before a judge of the court, out of court, in an action or special 

Sun cam- proceeding pending in a cotirt of reconl, may be continued from time 

iJ^Se* *" ''"'^t before onts or more other judges of the same court, with like 

niiuchor. effect, «s if it had been instituted or commenced before the judge, who 

last hears the same. 
i*iavi>iaiu % 27. The seal of the court of appeals, and of each other court of 
{h?SSSr»r '^^'■'1 in the Wtate, now in use, shall continue to be the sea! of the 
iw>ar». court in which it is in use: and the seal kept by the county clerk 
of each county, shall continue to be the seal of the supreme court, of the 
I circuit court, of the court of oyer and terminer, in that county, and, 
except iu the city and county of New York, of the county court and 
. court of sessions, in that county. The seal of the surrogate of each 
I comity shall continue tu be tlte seal of the surrogate's court of that 
county, and must be used as such by an officer, who discharges the 
duties of the surrogate. A description of each of the seals, specified in 
this section, must be deposited and recoi'ded in the office of the Secre- 
tary of State, unless it has already been done; and must remain of 
record. 
Bwiin of § 28. The seal kept by a county clerk, as prescribed iu tJie laat 
roiuiuea. gect.ion, shall continue to be the seal of the county, and must be used 

by him where he is required to use an official seal. 
^!' m*'i " I* ^ ^' "^^^ ^^"'^ ^^ ^ court may be afilxed, by making an impres»on 
w-'nUng!' directly Upon the paper. 

xvw Bpnu. § 30. When the seal of a court is so injured, that it cannot be con- 
veniently used, the court must cause it to be destroyed ; and when the 
6 



CHAP. I.J SITTINGS OF THE COURTS. §§ 31-85. 

seal of a court is lost or destroyed, the court must cause a new seal to 
be made, similar in all respects to the former seal, which shall become 
the seal of the court. The expense of a new seal for a county clerk, 
a surrogate's court, or a local court in a city, must be paid as part of 
the contingent expenses of the county or of the court, as the case 
r^uires. Phe expense of a new seal for any other court must be paid 
fn»m the State treasury. 



ARTICLE THIRD. 

MiscKLLAXBors Provisions relating to thb Sittings of thb Courts. 

Section 31. Rooms, fuel, etc., bow furnished. 

82. No liquors, etc., to be sold in court-house. 

33. Penalty. 

34. Adjciurnraent of court to a futui-e day. 

3;'). Adjjiiii'ninent to next day, jutlgti not appearing^. 

3t>. Wben court t<^ l>e adjourned without day. 

37. Causes tried elsewhei*e than at court-house. 

35. (.Tovemor may change place for holding* courts of record. 
3y. Such api>ointment, etc., to l)e i*econle<l and published. 

40. Judge may change place for holding court of record. 

41. Actual session may be adjourned Ut another place. 

42- Place for holding coifrts in city of New York, how changed. 

43. When court-house is unfit to hold coui-t, another place to be appointed. 

44. No action or 8i)ecial proceeding abated, etc., by failure or adjourn- 

ment of coui*t. 

45. Ti*ial once commenced may be continued beyond term. 

§ 31. Except where other provision is made therefor by law, the roohm, 
boanl of supervisors of each county must provide each court of Jj^^j;^** 
record, appointed to be held therein, with proper and convenient rooms nished. 
ind furniture, together with attendants, fuel, lights, and stationery, 
Hiicable and sufficient for the transaction of its business. If the super- 
TigoTS neg"lect so to do, the court may order the sheriff \o make the 
requi«»ite provision ; and the expense incun-ed by him in carrying t^e 
onler into etfect, when certified by the court, is a county charge. 

§ 32. Strong, spirituous, or fermented liquor, or wine, shall not, on No Uqnore, 
my pretence whatever, be sold within a building established as a ^Jj^y lu '** 
ftmhrhouse for holding courts of record, while such a court is sitting ^-ourt- 
tkerein . *^^"^^- 

§ 33. A person violating the last section is guilty of a misdemeanor. Penalty. 

^ 34. A general, special, or trial term of a court of record may be Adjourn- 
idjofimed, from day to day, or to a specified future day, by an entry I!J,urt?oa 
in the minutes. Jurors may be drawn for, and notified to attend a future day. 
term so adjourned, and causes may be noticed for trial thereat, as if it 
ia« held by original appointment. Any judge of the court may so 
•djoum a t^rm thereof, in the absence of a sufficient number of judges 
to bold the term. 

8 35. If a jiidg'e, authorized to hold a tenn of a court-, does not come Adjourn- 
to the place, where the term is appointed to be held, before four o'clock {"n" judge 
t: the afternoon of the day so appointed, the slierif!' or clerk must then fc»oi a'ppcar- 
Jp-en the term, and forthwith adjourn it to nine o'clock in the morning "'^" 

*ibe next day. If such a judge attend by four o'clock, in the afternoon 

f ilie i^econd day, he must open the term ; otherwise the sheriff or the 

M must adjourn it without day. 

7 



§§7:i-si. att(>rxt:y.s axd counsellors, r-^Ai-.r. 

prosecnte or defend an action in his name, be, atid the person wlio m 

utics his nftiiie, eacli forfeits to the party, against whom the niainlntu 

has been sued out., or the artiou proaecutecT or defeuiled, the sum 'if 

fifty doliiirs, to be recovered in an action. 

AWnnioy § TS. Au ftttflniey or counsellor ahull not, directly or indirectly, huy, 

SJfim.'""' or lif i» any njanTier interested in buying', a bond, prontiww^ not* 

bill of exchan>;e, book-debt, or other thiiijr in aclioii, with the inteiil 

ftuil for l.liB purpose of lirin^nK au action thereon. 

tciiniii g 74. An att4irney or coiiiiselTor shall not, by himself, or by or in tin 

iu'»i'ieX"* name of another person, either before or alter action brought, promi* 

or give, or procure to be promised or given, a valuable consideralicn It 

ttTiy [lerson, as un inducement t« placing, or in consideration of bsviii 

placed, in hia hands, or in the hands of another person, a demaii'I "a 

any kind, for the purpose of bringing Enaction thereon. But thisiie*- 

tion dofcs not, apply to an agreement between attorneys ami counselios, 

oreilher.t'M.livkli' between themselves the compensation to W receivei, 

Penaitj. g 75. A.U (ittiinii'v or counsellor, who violates either of ihe lastiu* 

sectiitiis. i^ ^'iiilty of a misdemeanor; and, on conviction thereof, shall 

be pimi!shcii ucconlingly, and must be removed from othce by the (ll< 

pre me court. 

i.iniitiiuon § 76. I'he last three sections do not prohibit the receipt, by au aHoT' 

iil^*'™^' ney or comiKellor, of a bond, promissory note, bill of ej(chauge, bwk- 

limit debt, or other thing in action, in payment for property sold, or forsJP 

vices actually rendered, or for a debt antecedently contracted; otftW 

buying or receiving a bill of exchange, draft, or other thing in aclun 

for the ptirpocie of remittance, and without intent to violate either fl 

those sections. 

Sdine nils g 77, The last four sections apply to a person prosecuting an actitf 

ti'JraSc-' in person, who doea an &vt, which an attorney or counsellor is thereiii 

™|^i" forbidden to du. 

pnrtiiurnr 8 78, All attorney or counsellor shall not, directly or indirectly, fti 
ulmcr '*" ^'^ ConcerniiiK, aid, or take any part in, the defence of an lu-tiou '« 
aic.,iiotM s[}ecial proceeding, cirii or ciiminal, brought, carried on, aided, adv^ 
tl™epu- fated, or prosecuted, as Attorney-General, district-attorney, or oUwt 
Gout. public prosecLil«r, by a person with whom he is interested or coniiecW}| 
either directly or indirectly, as a law i>artner ; or take or teceiv*. & 
PGCtly or indirectly, from a defendant therein, or other jwi-son, a Htf 
gratuity, or reward, for or upon any cause, consideration, pretoncf 
understanding, or agreement wliatever, either express or implied, IV* 
ing relation thereto, or to the prosecutiou or defence thereof. 
Aiiomis; g 79. An attorney or counsellor, who has brouglit, carried on, tUdH 
ftnii"»i?cn advocated, or prosecuted, or has been in anywise connected with) W 
iiBhiwbif II action or special proceeding, civil or criminal, as Attorney-Geiwniij 
timwvaior. diatrict-attorney, or other public pro8ecut*>r, shall not, at any time tbW-i 
after, directly or imlireclly, advise concerning, aid, or take iitiy ppit* 
in, the defence thereof: or take or receive, either divctl^- or iudirccUyt" 
from a defendant therein, or other person, a fee, gnitmly, or r«wiow. ' 
for or upon any cause, consideration, pretence, undi'istauding, or agree- 
ment, either express or implied, having relation thereto, or to Uie prose- 
cutiou or defence tliereof. 
Pci.aUy. S *^'- An att^imey or counsellor, who violates either of the hist twfl 
sections, is guilty of a misdemeanor; and, on conviction tlienjof, slinlt 
be punished accordingly, and miist'be removed from office by thit su- 
preme court. 
^- '"" § 81. This article does not prohibit an attorney or counsellor hem 
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ARTICLE THIRD. 

6E5ERAL Provisions concbrning certain Ministerial Officers, connected with 
THE Administration of Justice; and special Provisions concerning Officers 

OF that DiSSCRlPTION, ATTACHED TO TwO OR MORE CoURTS. 

Section 82. Qualitications of stenographer. 

88. Genei*al duty of stenographer ; notes, when to be filed. 

84. Notes, how preserve(i ; when written out. 

Hi). Stenographei-s to furnish gratuitously copies of proceedings, to judge. 

86. To furnish like coj^ies to i)arties, district-attorney and Attorney-Gen- 
eral ; comi)ensation. 

87. These sections applicable to assistant stenogi'aphera. 
SS. SuiM;i*visoi*s to provide for conipensiUioii, etc., of stenographer. 
80. County clerk to appoint sjwcial dei)uty to attend coui'ts. 
90. County judge to appoint cner. 
JU. Clerk of Dutchess county to be cner in that county. 

92. When shenff, constable, etc., to act as crier. 

93. Attendants upon courts in New York city, 
m. Inteii^reter for courts of i-ecord in Kings county. 
9.'i. Attendants and inessengeiv, how app()inte<i in Kings county. 

96. Duties of iKJi-Sf^ns appointed under last section. 

97. Sheritf, when directed, to j-eciuire constables, etc., to attend courts. 
9.S. Id., when not directed. 
99. Penalty for neglect of officer to attend court. 

§ 82. Each stenographer, specified in this act, is an officer of the Qnaiiflca. 
wart or courts, for or by which he is appointed; and, bofore entering J^^lV'nogru- 
upon the discharge of his duties, must subscribe the Constitutional oath I'her. 
of office, and file the same in the office of the clerk of the court, or, in 
^supreme court, in the oihce of the clerk of tlie county where the term 
Bta, or the judge resides, by whi<'h or by whom he is appointed. A 
person ;*hall not be appointed to the office of stenographer, unless he is 
Mhl in the btenogTai)hic art. 

§83. Each stenographer, specified in this act, must, under the di- Gonemi 
wtiou of the judge, presiding at or holding the term or sitting which s".rio';Jna- 
k attends, take fidl stenogTai>hic notes of the testimony, and of all !>*"•;•: 
ctiier prrx.-eedings, in each cause tried or lieard thereat, exce})t when when' to be 
fe judge dispenses witfi his services in a particuUir cause, or with re- ^*®*^- 
jectto a portion of the proceedings therein. The court, or a judge 
■ereof, may, in its or his discretion, upon or without an application 

that purpose, make an order, directing the stenographer to file with 
fc clerk, forthwith or within a specified time, the original st^nograjdiic 
JJte<*, taken upon a trial or hearing ; wfiereupon the stenographer must 

the frame accordingly. 
884. The original stenographic not.es, taken by a stenogra])her, are sotw, how 
luio! the proceedings in the cause ; and, unless they are filed, pur- |vj5^?,7^vi!ii'. 
*tnt to an order, ma!cle as prescribed in the last section, they must be ten out. 

folly preserved by the stenogi-apher, for two years after the trial 
•hearing; at the expiration of wliich time he may destroy the same. 
" the stenographer dies, or his office becomes otherwise vacant, before 
fc expiration of that time, they nuist be delivered to his successor in 
•fce, to be held by him with like effect, as if they had been taken by 
iitt. Tiiey must be written out at length by the stenographer, if a 
of the coarfc so directs, or if the stenographer is required so to do, 

a person entitled by law to a copy of the same, so written out. 
«uch a direction is given, or such a requisition is made, the 
^fioographer is not bound so to write them out. 

15 



r§ aa-m . spfx'Ial deputy-clerks, etc. [cb/lp. i. 

stuntiBTB- 8 ^^* Each Btenograjjlier, specified in thia aut, must, upon request, 
i^flisifl furnish, with all reasonable <lil!getice and wilhoiil, charge, to tlii! jiiiIkb ' 
KrHiiil'i. holding a terra or sitting, wliich he has iitteiided, a copy, written oitt 
cS^iunof ttt length from his steiiographi*; notes, of the testimony aad piocewi- 
jirlliuiKi'i. iiigs, or a part thereof, upon a trial or hearing, at that t«rni or sitting. 
iuSse" ^"' ^^"^ section does not affect a provisioii of law, auttiorizin^ ttie 
judge to direct a party or the parties to an action or special proceed- 
in^, or the county treasurer, to pay the stenograph era fees for such a 
copy. 
Tami-niih § H8. Each stenographer, specified in this act, must likewise, iiimn 
in iiavJ'dC request, furnish, with all reasonable diligence, to the defendiinl. iii « 
^Jjj^",'^»jj criminal cause, or a party, or his attorney in a civil cause, in which be 
»iwi'iic>- has attended the trial or hearing, a copy, written out at lenjjth fioiu 
OHiniHuiBu. '^'^ stenographic notes, of the testimony and proceedings, or a part 
lion. thereof, upon the trial or hearing, upon payment, by the jierson ^equi^ 

lug the same, of the fees allowed by law. If the district-attorney or 
the Attorney-Genera! requires such a copy, in a criminal cause, thS 
stenographer is entitled to liis fees therefor; but he mnat furnish it, 
upon receiving a certificate of the sum towhich he is so entitled; 
which shall be a county charge, and must be paid by the county trew- 
urer. upon a certificate, like other county cliarges. 
ThmB «cc- § 87. Tlie |ivovisioris of the last five sections ai-e also applicable to 
on"ic"io'«a- ^'^^''i assistant-stenographer, now in office, or api>ointed or employed, 
'iSmm pursnant to any provision of this act ; except that the stenogta^ie 
[ihuri notes, taken by an assistant-stenographer, must, if he dies or his oSiM 
liecomes otherwise vacant, be delivered to the stenographer, to be heW 
by hira with like effect, as if they had been taken by him. 
Sillier*!- § 88. The board of supervisors of each county must provide for tlw 
uSo ft''™ payment of the sums chargeable upon the treasury of the cnunly, for 
omnpooB*- the salary, fees, or expenses of a stenographer or assistant-stenographer ; 
<i?"u)nog- and all laws relating to raising money in a county, by tJie board (J 
nphen. Bupervisors thereof, are applicable to those sums. * 

Coonij- g 89. Each county clerk may, from time ta time, by au instrumeat 

«[ii«iDt in writing, filed iu his ofiice, app'-iiiLt, and at pleasure remove, oneof 
t^opu'yw ""*"* special deputy-clerks, ia attend upon any or all of tho term»« 
■Konil sittings of the courts of which he is clerk. Each person so Hpj>oiated 
"""*" r.i list, before he enters upon the duties of his office, subscribe, aud fits 
iu the clerk's office, the constitutional oalli of office; and he possenea 
the same power and authority as the clerk, at any sitting or tena rf 
the court which he attends, with respect to the business transacted 
thereat. 
Clerk In §flO. No person holding the office of clerk, deputy-clerk, speoadi 
oi'liiiip, ■ deputy-clerk, or assistant in the clerk's office, of a conrt of record or rf ■ 
roairoe"' "'^ surrogate's court, within either of the counties of New Vork«r 
eifl. ' Kings, shaii hereafter be appointed, by any court or judge, a refene, , 
receiver or commissioner, except by the written consent of all the fv , 
ties to the action or special proceeding, other than parties iu deTwih 
for failure to appear or to plead. I 

^I^'^Joi S fli- The county judge of each county, except Kings and Dutfhn^i 
nic/ini, in from time U) time, may ajipoint, and at pleasure remove, a crier fol' 
Munaoa. '''^ courts of record held in his comity ; who is entitled t^i h cotui>«t>M^ 
tion fixed and to be paid as prescrilied Ijy law. The clerk of the coiuity ' 
of Dut,chess, or in his aloence the depnty-clerk, must act as cri«r mi 
each term of a court of record held in that county. He is entitled 
therefor to a compeusatiou, fixed and to be paid as x>resoribed by la*. 
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CHAP, i-l ATTKNDANT.S. §§t>4-99. 

g S2. A sheriff, deputy-sheriff, or constable, aiteiidiiig a term of a i^J' *' 
cimrt of record, must, when required by tlie court, act as crier therein ; nhortiT. 
•iid he is not entitled to any ndditiona) compensation for that servic*. ou"''io«i 

§ as. The judges, or a majority of them, of each of the following '""""J 
named courts, f« wit: the supreme rourt within the first judicial dis- ai'oliiMurti 
tript ; the court of common pleas for the city and county of New York ; '^ S"|ty 
atid the superior court of the city of New York, from time to time, may " " 
appoint, and at pleasure remove, such attendants upon the court of 
which they are respectively members, inclnding, where the justices of ' 

the ftiipreme court make the appointment, the circuit court, aud court I 

of oyer and t«rminer, as they think necessary for the due transaotion I 

efthe bueinefis thereof; not exceeding four attendants for each part, 
and four for the general term. 

§ P4. The board of supervisors of the county of Kings may appoint inwrp""' 
an interpreter, to attend the terms of the courts of record, except the or'ri!?o''j 
wiiiity court, held in that county, at which issues of fact are triable ; J.^^,!!,^".?* 
who shall hold his oSice during good beharior. 

gftS. The following judges, to wit: the justices of the wupteme court Aiieiii«ni» 
tat the second judicial district, residing in Kings county, or a majority tmtgen, 
of them ; the judges of the city court of Brooklyn, or a majority of H^^^" 
them; the county judge of Kings county ; and the surrogate of Kings iuagt 
county ; may designate how many attendants and messengers, for the "'""*^ 
ajipointment of whom no provision is otherwise made by law, are 
zequired to attend upon the terms and sittings of the courts, of which 
ttey are respectively members; including, where the justices of the 
mpreme court make the des^ation, the circuit court and court of 
oyer and terminer. Notice of each designation must be Mveii to the 
sberiiT of Kings county, by the clerk of the court. The ^erilf must 
thereupon appoint as many qualified persons, to fill those offices for 
each uotirt, as the judges thereof have designated. The number of 
tiioee (^cers may, frbm time to time, be increased or diminished, and 
new appointments may be made, in like manner. A person so appointed 
may be removed from office, by the judge of the court to which he is 
'aasigned ; or, if he is assigned to the supreme court, or the city court 
lof Brooklyn, by a majority of the judges; and the sheriff shall not 
l&-Bppoint, for the same court, a person so removed. 

9 S9. Each of the persons, appointed as prescribed in the last section, i>ntf«B of 
mast atf*ud, from day to day, the terms and sittings, within the county [*[^,J''*' 
of Kings, of the court to which he is assigned, to preserve order, and unitiT i«i 
to perform whatever services may be required of him, by the judge "^ ""' 
piediding thereat. 

i (*7. The sheriff of each county, except New York and Kings, must, " '" 
within a reasonable time before the sitting, in his county, of a special ,^_^, , 
term of the supreme court, or a term of the circuit court, county court, ""^g^" 
court uf oyer and terminer, or court of sessions, notify, in writing and mu,, m' 
pentoimlly, as many constables of his comity, as he has been directed "J,'^ 
to nwlify, by the court, or the judge who is to hold or preside at the 
terra, to a^>pear and attend upon the term, during ite sitting. 

§08. If such a direction has not been given by the court or the M.,irh« 
iiidge, the sheriff may in like manner notify as many constables, fte rwui. 
he aeetus necessary, for the purpose specified in the last section. 

g09. Each constable seasonably noticed, as prescribed in the last Pduitin 
two iMtctions, must attend the term accordingly; and for each day's "fj^J,',-' 
Beglert, he may be lined by the court., at the term which he was noti- «toi 
lied to attend, a sum not exceeding five dollars. "^ 
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EXKCUTION OF MAInDATKS. 



CHAPTER 11. 

POWERS, DUTIES. AXT> LIABILITIES OF A SHERIFF. OR 
OTHER MINISTERIAL OFFICER, IN THE KXKCL'TION 
OF THE PROCESSOR OTHER MANDATE OF A COCRT OK 
JUDGE, IN A CIVIL CASE. 

TITLE L — Provisions bbxatinq to the execution of civil mu- 

DATES GEKERALLV. 

TITLE II. — Provisions belatiko to the sxEcrTioN, bt a sukkift, 

op a mandate against the PERSON. 

TITLE III. — Application op the foreooimo PROvisioKa to the piw- 

CEEDINOS OP A CORONER. 

TITLE IV, — Powers, duties, and liabilities op an incoming andoci- 

GOINQ SHERIFF, RESPECTIVELY, TOCCmNO THB MATTBM 
INCXUDED IN THIS CHAPTER. 



Pramsiom rioting to (Aa execution of civil matulalef getierallp. 

Bb(7TI0S 100. sheriff to fuiiiiBh ceilain minul^t. 

101. Copy of procesw, eti-... to be ilelivered When sei-veii. 
103. Sheriff tn execute proceae, etc. ; may return by mail. 

- -' ' Biieeiftl proceedinga. I 

I the power of the county, ti> overcome 
reaist&nce. 

105. Niunea of rraislerfl to be uertitied. I 

106. Punishment for refuaing tn BEsist. 

107. Governor may oiilei- nut mlHlury. 
lOS. Tnal orciaiiu ol title by third person, to [iroperty i^ised by 



g KtO. A sheritr, to whom a mandate of any description, is delivered < 
''■ to be executed, nuiat, without compensation, give to the persoii deliver- 
ing the same, if required, a minute in writing, signed bjr tlie aherifl^ 
specifying the names of the parties, tiie general uature gf the man- 
date, and the day and hour of receiving the same, 
g 101, A sheiiff, or other oHicer, serving a mandate, must, npmt tho 
n request of the person served, deliver to him a copy thereof, without 
compensation. 

§ 102. A gherilT, or othf r officer, t.o whom a mandate is directed Mid 
delivered, must execute the same according to the comniiind tlier«»f. 
and make return thereon of his prtM;ee dings, under his hand. PoV A 
violation of this provision, he is liable to tlie i>»i'ty aggrieved, for the 
damages sustained by him ; in addition t« any fine, or other piinishmfrnt 
or proceeding, authorized by 1 aw. A mandate directed and delivered »6 
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XITL.K 1 

sheriff may be returned, by depositing the same in the post-office, 
l»r<^|)erly inclaHe^l in a post-paid wrapper, addressed to the clerk, at the 
l»l!ire where his office is situated ; unless the officer, making the return 
ill the name of the sheriff, resides in the place where the clerk's office 
15 sirnated. 

J5 108. A sheriff, or other officer, to whom is delivered, for service or J-*?^^^'^.^* 
exerution, a mandate, authorized by law to \ye issued, by a judge or inspecii*!* 
other officer, in a special proc^»eding, who wilfully neglects to execute }J|'2f^*''*^' 
the e>anie,'may be lined by the judge, in a sum not exceeding twenty- 
tive dollars, and is liable to the party aggrieved for his damages sus- 
tained thereby. 

.? 104 If a sheriff, to whom a mandate is directed and delivered, 'Sheriff may 
finds, or has reason to apprehend, that resistance will he made to Mu?",o\ver 
th»^ execution there<»f, he may command all the male persons in his |.'J[^j*j^ 
oounty, or as many as he thinks pr()i>er, and with such arms as he ovcrcomo 
directs, including any military organization armed and equipped, to ^•e»*»'*»co- 
a>i?ist him in overcoming the resistance, and, if necessary, in arresting 
an<l confining the registers, their aiders and abettors, to be dealt with 
according t^ law. 

§ 105. The sheriff must certify to the court, from which or by whose xanies of 
authority the mandate was issued, the names of the resisters, their f^.^J-erti^ ^ 
aiders and aliettors, as far as he can ascertain the same, to the end lied. 
that they may be punished for their contempt of the court. 

§ 106. A person, commanded by a sheriff to assist him, as prescribed Puni-h- 
in the last section but one, who, without lawful cause, refuses, or r"fJ.Jing to 
neglects tx) obey the conmiand, is guilty of a misdemeanor. a.-^ist. 

§ 107. If it appears to the Governor, that the power of a county will governor 
not be suffi<*ient, to enable the sheriff thereof to serve or execute the Iluniiiu-^*^ 
process or other mandates, delivered to him, he must, on the a])plication ^^n- 
of the sheriff, order such a military force, from another county or 
coimties, as is necessary. ' 

§ 108. Where it is specially prescribed by law, that a sheriff must, Trial of 
or may, in his discretion, empanel a jury to try the validity of a claim liuehy* 
or title to, or of the right of possession of goods or effects, seized by **»'''* p^""- 
him by virtue of a maiidate in an action, interposed by a person not a property 
party to the action, the trial must be conducted in the following man- ^herii*^^ 
ner, except as otherwise specially prescribed by law : 

1. The sheriff must, from time to time, notify as many persons to 
attend, as it is necessary, in order to form a jury of twelve i)ersons, 
qualified t^ serve as trial jurors in the county court of the county, or, in 
the city and county of New- York, in the court of common pleas for that 
city and county, t^o try the validity of the claim. 

2. Upon the trial, witnesses may be examined, in behalf of the 
claimant, and of the party, at whose instance the property claimed 
was taken by the sheriff. For the purpose of compelling a witness to 
attend and testify, the sheriff, upon the application of eitlier ]>arty t^) 
the inquisition, must issue a subpcpna, as prescribed in section eii^^ht 
hundred and fifty-four of this act, and with like effect ; except that a 
warrant to apprehend or to commit a witness, in a case specified in 
section eight hundred and fifty-five or secticm eight hundred and 
fifty-six of this act, may be issued by a judge of the coiirt, in which 
the action is brought, or by the county judge, or, in the city and 
county of New- York, by a judge of tlie court of common pleas for that 
dty and eonnty. 

3. The sheriff or under-sheriff must preside upon the trial. A 
Witness, produced by either party, must be sworn by the presiding 
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officer, and examined orally in the presence of the jiuy. A witne^y 
who testifies falsely upon such an examination, ia jfuilty of perjury int. 
a liko caete, nnd la punishable in lika maimer, ais upon the trial of aV 
civil aulioL. >• 

§ 109. Upon such a trial there are no costs ; but the fees of the sheri^: 
jiimrs, and witnesses must be taxed, by a jiid^e of the court, or titti 
county judge of the couuty, or, in the city and county of New- York, Mi 
a jndg'o of the court of common pleas for that city and county, ami 
must be paid as follows : j, 

1. If the jury, by their verdict, find the title, or the right of possM&> 
sion to the property claimed, to be in the claimant ; by the party A 
whose instance the property was taken by the sheriff. ', . 

2. If they find adversely to the claimant, with respect to all thfc 
property claimed ; by the claimant. 

3. If they find the title, or the right of possession to only a part 
the property claimed, to be in the claimant ; each party mubt pay ' 
own witnesses' fees; and the sherifTs and jurors' fees must he pi 
oue-half by eacii party to the inquisition. 

Before notifying the jurors, tlie sheriff may, in his discretion, 
each of the parties t^ the controversy to deposit with him such 
able sura, as may be necessary to cover his legal fees, and the jm 
fees. The sheriff must return to each party the balance of t.he si 
so deposited by him. after deducting the fees, lawfully chargeabl*. 
that party, as prescribed in tliis section. 



Provisions relating to [fw execution, by a sheriff', of a mandata offaifU 
permin. 

Articls 1. An-aBtiti^, conveying to jail, and Cdimnittlng- a prisoner, 

2. Joila ; jail discipline ; and i-egulatiutiH concerning the confinen 

CHI'S of pi^Boners. 

3. Temiinrary jaila, and tempiirary removal of prisoners from j; 

4. Jiul libei'tiee ; escapes. 
6. Action upon and asaignmenl of a bond for jail Ulieilies. 



ARTICLE FIRST. 

A&aB8TU(a, CoHVBtms to Jmu and CuMMirriMi a Pbisonbe. 

Baonoii 110. PiiKOner, how kept. 

111. BtipiMirt of prisoner in Kings county. 

113. Id.; in other counties. 

113. Charges for food, etc., when prohibited. 

114. Also for waiting fcrr primmer. 

115. Rates of charges for loilgiu^, etc. 

116. prisoner may send for necessaries. 
in. Charges for rent, etc., prohibited. 

118. Prisoner how conveyen to jail thmngh another county, 

119, Officer or prisoner not liable to arrest. 

§ 110. A person ajrested, by virtue of an order of arrest, ■ 
action or special proceeding brought in a court of record; oP J 
execution issued upon a judgment rendered in a court of 
20 
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^^_ Rn exoneration of his bail ; must be safely kept in custody, 
^uiner prescribed by Inw, and, except aa otherwise prescribed 

next two e<e<-tioii3, at his own expense, until he satisfies the 
but rendered against hira, or is discharged according to law. 
L. In the connty of Kings, when the sheriff has actually con-: 
n jaii a prisoner so arrested or surrendered, he must serve upon ' 
liatJfF'a attorney, as prescribed by law for the service of a paper • 
N attorney in an action, a written notice, stating that lie has ao 
d the prisoner, and that the plaintiiF is required to make the 
nts specified in this section, in default whereof the prisoner will 
barged. Within three days after service of the notice, or sis 
r the service is by mail, the plaintiff must pay t^o the sheriff the 

twenty-five dollars, foj the support of the prisoner for the first 

days, after his actual confinement in jail, unless in the mean- 
B is discharged or admitted to the jail liberties. At or before 
liration of ejich subsequent period of twenty days, during which 
Boner has been so confined, the plaintiff must pay a like sum 
sheriff, for the prisoner's support during the ensiung twenty 
If a payment reqiiii-ed by this section is not made, the prisoner 
i dischareed. The sheriff must apply all the money so paid, to 
rport of uie prisoner, unless he is admitted to the jail liljerties 
larged : in which case he must refund to the plaintiff's attorney 
le purtion of the last payment, according to the period of time, 
which the prisoner was so confined. 
t. In any county except Kings, if a prisoner, actually confined 

makes oath before the sheriff, jailor, or deputy-jiiilor, tliat he is 
W siipt^rt himself during his imprisonment, his support is a 

L A eilieriff or other officer shall not charge a person, whom he 
ested, with any sura of money, or demand, or receive from him 
; or any valuable thing, for any drink, victuals, or other thing, 
led or provided for the officer, or for the prisoner, at any tavern, 
IM, or pulilic victualing or drinking-house, 

\. A sheriff or other officer shall not demand or receive from a 
, arrested by him, while in his custody, a gratuity or reward, 
my pretence, for keeping the prisoner out of jail ; for going 
int or waiting for him to find bail, or to agree with his adver- 
ut for any other purpose. 

ft. If a person arrested is kept in a house other than the jail of 
inty. Uie officer arresting him, or the person in whose custody 
tbiill Qol demand or receive frora him any greater sum, for lodg- 
riak, victuals, or any other thing, than has oeen theretofore pre- 
1 by the court of sessions of the county ; or, if no rate has been 
ibea by the court of sessions, than is allowed by a justice of the 
of the aame town or city, upon proof that the lodging or other 
was srrtually furnished, at the request of the prisoner. And 
pu officer or persoTi shall not, ui any case or upon any pretext, 
td or receive compensation for strong, spirituous, or fermented 
'; or wine, sold or delivered to tlie prisoner. 
16. A prisoner so kept in a honse, may send for and have beer, 
iiiett tea. coffee, milk, and necessary food, and such bedding, 
L nd olhrr necessary things, as he thinks tit, from whom he 
it, witbont deleiition of the same or any part thereof by, or pay- 
Irtbfi same, or any part thereof to, the officer arresting him, or 
IRbhii in whose custody he is. 
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ch«r>reB § ^^^' ^ sheriff, jailor, or other officer, almll not demaad or receive 
f..r rem. money, or any valuable thing, for chamber rent in a jail ; or any fee, 
hiw'uS'!'* compensation, or rewart], for the commilnient, detjiiuin^ va custody, 

relenae, or discharge of a prisoner, other than the fees expreaaly 

allowed therefor by law. 
PrlBonBT, § lis, A shf riff or other officer, who hiis lawfully arrested a prisoner, 
icvcdto' may convey his prisoner through one or more other countiea, in the 
ihrmuti ivdiiiary route <^ tiavel, fmta the pliMxi where the prisoner vnmar- 
mouier rested, to tlie place where lie is to be delivered or contined. 
pouniy. g jjji ^ prisoner so conveyed, or the officer having him in custody, 

uriMam 18 not liable to arrest in any civil action or special proceeding, whilB 
toMTML Posing through another county. 



ARTICLE SKCOND. 



Sbctiom 120. Jiiil in New Toi-k city. 
, 131. Jails in other cnantiiis. 

123. Either of sevei'sJ iule m&y be used. 

123. Civil anil ciiitiiniJ iirisunere to be Itept Beiiamte. 

124. Males and females to be icejit B«|iai'ate. 

125. Penalties, 

126. Jail iihysician, 

127. Removal ufMclt piisouers. 
138. Sale of liquor in jails. 

129. Permit, when ri'snled, 

130. Penalties for violation. 

131. Service of paptii-B on prisoner. 

132. Sheriff to peiinlt ucceaa for Ihat purpose. 

133. Prisoners under Unit»l States pi-ocesa. 

134. Sheriff answerable for their custody. 

Ji.n iiiN.-w § 12(1. The building, now used as a Jail in the city of New York, for 

■'■ the confinement of prisonerB in civil canses, ahull continue t^i be the 

jail of the city and county of New York, for the confinement of snch 

persons ; and the sheriff of the city and county of New York shall have 

the custody thereof, and of tbe prisoners in the same, 

JniUiB § 121. The buildings, now used as the jails of the other counties^ 

o^hercDun. t],g yt^fe, shall contiune t« be the jails of those comities respectively, 
until other buildings have beev designated or erectod for that purpose, 
accordinjf to law ; and the sheriff of each county shall have the custody 
'of the jaU or jails of his county, and of the prisoners in tlie same. 

Eitherar § 122, Tlie sheriff of a county, in which there is more than one jail, 

P™™',y may confine a prisoner in either ; and may remove him from one jwl 

1.B bmU, to another, within the county, whenever he deems it necessary for liia 
safe keeping, or for hia appearanc* at court, 

rivii anil g 12"^. A prisoner, arrested in a civil cause, must not be kept in a 

(.vUine™ room, in which any prisoner, detained on a criminal charge or convic- 

tt In ktyt yoti, is confined. 

MiOM^anii § ^24. Mate and female prisoners must not be put in the same room; 

G?kB^ *" ^"'^^P'' ""** * huabimd and his wife may be put or kept together, in » 

•cpncuiu. room wherein there are no other prisoners, 

Pciiaiiiei. § 125. A sheriff, or other officer, who wilfully violates any of the 
foregoing provisions of this title, forfeits to the person aggrieved. 
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treble damages. He is also triiilty of a misdemeanor, and gliail he 
biuiished mwordingly. A convictiou also oiterates as a forfeiture of his 
Dtfice. 

g 126, The board of supervisors of each county, except New York, Jmiphnl' 
must ap|.H>int some reputable phyeidan, duly authorized to practice "'"'* 
piedidne, as the physician to the jail of the comity. If there is more 
flian one jail they must Hppoiut a physician to each. The common 
Kuncil of ihfi city of New York must appoint a simitar physician, to 
the jail of that city and county. The physician to a jail holds his 
gffice tit the pleasure of the board which appointed him, except in the 
eoitnty of Kings. In that county, the term of his office is three years. 

§ 127. If the phyaii-iau to a jail, or, in case of a cacancy, a physician it«nnm<, 
kcUn^ as such, and the warden or jailor, certify in writinp, that a onetm'^'^ 
wiBoner, confined in the jail in a civil cauae, is in such a state of bodily 

Kealth, that his life will be endan/ferei, unless he is removed to a 
oepital for treatment, the county judjife, or, in the city and county of 
dew Y'ork, one of the judges of the court of common pleas, must, upon 
tpplication, make an order, directing ttie removal of the prisoner to S 
loKpital within the comity, dedgriated by the judge ; or, if there la 
lone, to such nearest hospital as the judge directs; that Uie prisoner 
^ kept in the custody of the chief officer of the hospital, until he has 
uffieiently recovered from his illness, to be safely returned to the jail ; 
hat the chief officer of the hospital then notify the warden or jailor, 
uid that the latter thereupon resume custody of the prisoner. If the 
itisouer actually escapes, while going to, remaining at, or returning 
nun the hospital, a new execution may be issued against his person, 
r he was in custody by virtue of an execution ; or, if fie was in custody 
)y virtue of an order of arrest, a new order of arrest may l>e granted, 
oum proof by affidavit of the facts specified in this section, without 
Kher proof, and without an undertaking. 

g 1^. Strong, spirituous, or fermented liquor, or wine, shall not, on aaieof 
my pretence, be aold within a building used and established as a jail. !j||j|J* '" 
Ipirituous, fermented or other li'pior, except cider, and that quality of 
«er called table-beer, nhall not be brought into a jail for the use of a 
eraoti confined therein, without a WTitten permit by the physician to 
M jaii, which rauat lie delivered to and kept by the keeper thereof, 
uecitying the -piautity and kind of liquor which may be furnished, 
lie name of the prisoner for whom, and the time during which the 
une niay !«? furnished. 

§ I2y. Much a permit shall not be granted, unless the physician ia rcmot, 
atiofieil, tliai the liquor allowed to be ftirnii-hed is neceewary for the IJ|!;^S»ii. 
leallh of the prisoner, for whose u.^ it is [wrmitted ; and that fact 
DOBt be stated in the permit. 

g ISO. A person who brings into or sells in a jail, strong, Bpirituous, reaaiii* 
RBMnted, or other liquor, or wine, conlrarj' to the foregoing provisions S™*'"'' 
t this article : or a sheriff, keer>er of st jail, aosistunt- keeper, or an 
ffieer, or person employed in or about a jail, who knowingly suffers 
tqnor or wine to be sold or used therein, contrary to this article, is 
\mliy of a misdemeanor, and shall be ptinished accordingly. A con- 
Ictjon also operates as a forfeiture of his office. 

g Wl. A sheriff or jailor, upon whom a paper in an action or special 8«"Hi»of 
fOce«ding, directed to a prisoner in his cust'Mly, is lawfully served, or jIl^'/Mulit!' 
pwhom nucb a paper is delivered for a prisoner, must, within t 
lays tliereafl«r, deliver the same to the prisoner, with a note thereon . 
iIm time of the service thereof Diion, or the receipt thereof by him. 
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ARTICLE FOURTH. 

JjUL LlBBRTIBH; ESCAI-tU, 



SB<m<>H l-lo. Jail libei'tiee in certain cnuntitsB. 
I4ii, l.l.: in nthm- cmiiiMes. 
147, IiLi hnwiiuilom. 
146. Cupy to Ih: kv]>t jHuited in jail. 
149. Who admitted to libeilieE. 
IHl. Bond to be eieculeil hy iiHsoneri its i-nntenls. 
151. For whom bond to be bifid. 

153. Prisoner to be coiiiiuiltod when surety is insufficient 
1E3. SiuTender of priaonci- by his sui-eties. 
l.M. Hiiw auiTender mmle. 

1G6. What <ieemeil and what not deemed an escape. 
156. When court may onler prisoner i^ul of shei'iff's tnistody. 
1.17. PriHunei'B coinraitled foi' uuntempl, 

158. Sheriff's liability foi- ettcii)ie, 

159. Penalty for coimivancu at etwaiw liy a. plici-iff, att. 

§ 145. The following are the liberties of the juil for each of the 
comities specitied, to wit; 

For the city ftiid county of New-York, the whole of that city and 
county. 

For the county of OiioTidaga, the whole of the city of SjTacnae. 

For the county of Monroe, the whole of the city of Rochester. 

For the county of Erie, the whole of the city of Buffalo. 

For the county of Diitcheae, the whole of the city 'of Poiiglikee|)< 

For the county of Kings, the whole of that county. 

For the county of .Albany, the whole of the city of Albany. 

For the county of Jefferson, the whole of the city of Watertow 

For the county of Herkimer, the whole of the village of Herld 

For the county of Rensselaer, the whole of the city of Troy 

"■ § 146. The liberties of the jail in each of the other counties o 

Statue, an hi?retofore established, ahall continue to be the liberties t.i 

until they iire altered, or new liberties are established, as prescribe 

law, 

g 147. Whore the liberties of a jail are altered or establishfec 
resolution of the bonrd of supervisors, as prescribed by law, a a 
of ground, adjureut to the jail, and not exceeding Hve hundred i 
in fjiniiitity, must be laid out as the jail liberties. In a square t ' 
angle as nearly as may be; but a stream of water, canal, stre 
highway, may be adopted as an exterior line, notwithstanding il 
in a straight line, or is not at right angles with the other est«rior I 
of the liberties. A resolution establishing or altering jail lib* 
must contain a particular description of their boundaries; and a 
as may be after its adoption) the boundaries must be designate 
monuments, inclosures, posts, or other visible and permanent n 
the expense of the county. 
B § 14S, The county clerk must, within one week after a resoluti 
the board of supervisors, establishing or alt,ering jail liberties, hi 
filed in hia otiice, deliver an exemphtied copy thereof to the ke 
the jail, who must keep the same exposed to public view, in a 
and public part of the jail, and exhibit it to each person xdmltti 
the liberties of the jail, at the time of his executing a bond f 
purpose, 
2ti 



JAIL LIBERTIES. 

§ 14fi. A person in the ciietody of a sheriff, by virtue of an oriier of v 
arrest; or of an execution in a civil action; or in conaequeiice uf a »ur- "j- 
reiider in exoneration of his bail: is entitled t« be admitted to the lib- 
erties of the jail upon executing a bond t« the slieriff, as pretM-ribed in 
the next section, 

g 150. The bond mn^t be executed by the prieoiier and one or more B 
sufficient eiireties, reaidente luid householders or freeholders of the ",. 
county, in a petiafty at least twice the sum in which the ^heriR' was re- cii'it* 
qnired to hold the defendunt to bail, if he is in c.iistwdy under an order of """ 
Hrrest, or has been surrendered in exoneration of his bail, before jiidif- 
ment ; or directed to be collected by the execution, if he is in custody 
under an execution ; or remaining uncollected upon a judgment against 
him, if he has been surrendered after judgment; conditioned that the 
person so in custody shall remain a prisoner, and shall not, at any time 
or in any manner, escape or go without the liberties of the jail until 
discharged by due course of law. 

§ ISl, A bond so taken ia held for the indemnity of the sheriff tak- fotwl 
ing it, and of the party at whose instance the prisoner executing it is hew'!'* 
coil tilted. 

iJ 152. If a sheriR'. who has taken such a bond, discovers that a surety p 
therein is inaudicient, he may commit the prisoner who executed it to ^ 
close continement in the jail, until another bond, with good and euffi- <>i 
cieiit sureties, is offered. ckiiir 

§ ib'S. Une or more of the sureties, in a bond given for the liberties surrenfiar 
of a jail, may surrender the principal, at any time before judgment is U','|[iJJ5|!£ 
nudered against them in an action on tlie bond ; but they are not ex- i 
Oiierated thereby, from a liability incurred before making tlie surrender. 

g 164. The surrender must he made as follows. The surety or sure- Movm 
ties making it must take the principal to the keeper of the jail, who jJJ"'*" 
must, upon his or their written requisition to that eKect, take the prin- 
cipal into his custody, and indorse upon the bond given for the liberties, 
liu acknowledgment of the surrender ; and also, if required, give the 
surety or sureties a certificate, acknowledging the surrender. 

§ 155. The Koin^ at large, witliin the liberties of the jail in which n 
he is in custody, of a prisoner who has executed such a bond, or of a * 
prispner who would be entitled to the lilierties upon executing such a m 
bono. Is not an escape. But the going at large, beyond the liberties, " 
l^ a prisoner, without the assent of the party at whose instance he ia 
in custody, is an escape ; and the sheriff in whose custody he was, has 
Ute same niitliority to pursue and retake him, as if he had escaped 
ftom the jail. Kuch an escape forfeits the bond for the liberties, if 
atir; subject t^o the provisions of the next article of this title. 

g 166. Where a person, who has l>een indicted for a criminal offence, whca j 
b held by a sheriff, by virtue of a mandate in a civil action or special "l,°J8 
proceeding, the court, in which the indictment is pending, may make aiaUHti 
Cii onJer, requiring the sheriff to briuj^ him before the court ; where-p"J5a2 
ttp&n the court may make such disposition of the prisoner, as ib it 
wenia proper. The sheriff's fees and expenses, in so doing, are a 
oaanty charge of t.Ik.' county wherein the coui-t> ia sitting. 

g 1,57. A pi'iM'!i<-r. inniuiitted t^ jail iigion iirocesn for cnntempt, or f 
Mnuultl^d fur Miix'i'Mliu't in a, case prescribed ny law. must be actually f^ 
«i»lfiued and ilcl!iiut.-il within the jiiil, nnlil he is ilischarged by du< 
eouniaof law, or is removed to another juil or place of conliiiement, in 
ft ease preeeribed by law. A ukeriff or keeper of a jail, who suffers 

27 
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biich a prisoner to go or be at large out nf lu8 jail, except by virtue uf 
I u ivrit of habeas corpus, or by the special direction of the court com- 

I mitting him, or in a case specially prescribed by law; is liable U> the 

' party aggrieved, for his damages sustained thereby, and is guilty of a 

misdemeanor. If the comniitiuent was for the non-payment of a euni 

of money, the amount thereof, with interest, as the meiisiire of damngc;^. 
SbnrUT'B § 158. Where a pris<mer, in a sheritFa custody, goes ov is at large W- 
(ucai'uf '""^ yoiid the liberties of the jail, vrithout the assent of the party at wlmbH 

iiiatauce he is in custody, the sheriff is answerable therefor, in ai' 

action against him, as follows: 

1. If the prisoner was in custody by virtue of an order of an-est. 
or in consequence of a surrender in exoneration of his bail, before 
judgment, the sheriff is answerable to the extent of the damages sus- 
tained by the plaintiff. 

2. If the prisoner was in custody by virtue of any other mandate, or ' 
in consequence of a surrender in exoneration of his bail, after judg- 
ment, the sheriff is answerable for the debt, damages, or sum of money, 
for which the prisoner was committed. 

Penalty ibr § 159. A sheriff or other officer, who demands or receives a reward, 

M^ape. gratuity, or other valuable thing, t« procure-, assist, counive at, or pei'- 

^1 iheriir. j^j^ g_„ escape of a prisoner, in hia custody, is guilty of a misdeiueauor, 

and shall be punished accordingly. A conviction also operates as a 

forfeiture of his office, and disqualitiee him forever thereaft€r from 

holding the same. 



ARTICLE FIFTH. 

Action cpon and Assiokmbst of a Bond mn Jau. Libbbtibs, 

Sbctiiis 160. Defence id action by sheriff on bnml. 

161. Judgment auraiDat sheriff U> be evidenced againat aureties. etc 
1B2. Simimfti'yju'lg'mentfiiv sheriff. 
, ISS. Reqtiiidtes of appUcalion thei-eCor. 

164. Such judgrnEDt when stayed. Some ; when vacated. 

165. Judgment iig'UDSt sheriff i» evidence of ilainHg«s. 

I 166. A.'wii^ment of hand. ! 

I If)7. Action on bond by assignee ; damages recovemble. j 

I 168. Bti(-h tmsigniDent bars scti<>n against abeHff. I 

IBS. Defence in action by assignee. ^ 

170. Slay of proceeding^ whei'C awiignraent is not taken. 

171. Defence of sheiifT in action for escape. 

Doftneoin g 160. In an action brought l^ a sheriff on a bond for the jail liber 
K^rtffon ^i^S' '^ '* ^ defence, that the prisoner voluntarily returned to the liber- 
Ewrf- ties of the jail from which he escaped, or was recaptured by, or »ur- ' 
rendered to the sheriff, from whose custody lie escaped, before the | 
conjoiencement. of the action. The defendants may make that or any 
other defence to the action, which might be made by the sheriff, to all 
action against him for the escape. 
Joilameni g IHl. But if judgment has been rendered against the sheriff, in all 
Jg^S'((, action brought for the escape, and due notice of the pendency of Iba 
be cTi- action was given to the prisoner and his sureties, tJj enable them to 
,inti defend the same, the judgment against the sheriff is conclusive evi- 
oUui. dence of hia right to recover against the prisoner and his sureties, to ' 
whom the notice was given, as fj> any matter which was or might have 
been controverted, iu the action against the sheriff. 
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S 1(!2. Ill an action brought, by a sheriff on n bond for the jail liber- 
ties, if it appears >ii the court, upon a motion made in behalf of the . 
sheriff, that judgment ha.* been rendered against him, for the escape 
of the prisoner, and that due notice of the pendonty of the action 
iigainst him, was given t;0 the prisoner and his suretieBi to enable them 
t>i defend the same, the courts must order a summary jndgment for the 
plaintiff; and judgment miiet be entered accordingly, with costs. 

g ItiH. But to entitle a sheriff to move for such a judgment, he must 
l.:^ve served a copy of his complaint, and given twenty" days' notice of 
the motion. 

§ 164. If it appears, on the hearing of the motion, that the defend- 
ant* have a meritorious defence, which was not controverted in the 
iH'liiin against the sheriff, and which by law could not have been so 
controverted, the court may stay procepdintrs on the judgment, with 
fnrb limitations and upon such terms, as it deems just, until a trial in 
the action : but tlie judgment must stand as a security for the sheriff, 
ir the defence ia established, the court must vacate the judgment, and 
render judgment for the defendant. 

§ 165. In an action brought by a sheriff on a bond for the jail liber- 
ties, a judgment against him for the escape of the prisoner, is evidence 
of the damages eustaiiied by him, as if it had been collected ; and he 
may recover his reasonable attorney's and counsel fees, and other 
expenses in defending the action against him, as part of his damages. 

§ 106. If a bond for the jail liberties is forfeited, the party at whose 
iustauce the prisoner was confined, or, in case of Ida death, his execu- 
Mt or administrator, ie entitled to an assignment thereof; which must 
lie executed by the sheriff who took the bond, or, in case of a vacancy 
in his office, by his under-sheriff, and acknowledged or proved, and 
certified, in like manner as a deed to be recorded in the county. 

§ 167. The person to whom such an aBaignment has been made, may 
maintain an action on the bond, as assij^iee of the sheriff taking the 
same, in a case where an action might be maintained by the sheriff; 
and he may recover tlie same damages for the breach of the condition^ 
which he might have recovered in an action against the sheriff, for the 
escape. 

g 188. The acceptance of an assignment of such a Iwiid, is a bar to 
&n action, by ur in behalf of the assignee, against the sheriff or othrr 
offic«r making the same, for an escape by the prisoner executing the 
lunid, amounting t« a breach of the condition thereof, nttless the escape 
wa« with the assent of the sheriff or other officer. 

g 160. In an action brought by the assignee of the bond, the defend- 
ant may make any defence, whii-h he might make, if the action was 
bronght in the name and for the benefit of tie sheriff. 

g 170. If the person entitled to an aewgnment of a bond fur the jail 
libertiee, in lien of taking the same, brings an action against the she-riff 
for the escape, the court may, except where the escape was made with 
the sheriff's assent, stay proi-eedings upon a judgment recovered against 
the sheriff, with such limitations and upon such tenne as it deems just, 
until he has had a reasonable time to prosecute the bond, and collect 
a judgment recovered thereon. ' 

g 171. In an action against a sheriff or other officer, for the escape 
of a prisoner, it is a defence, that the escape waa without the assent 
of the defendant, and thiit at the commencement of the action, he had 
the prisoner within the liberties, either by his voluntary return, or by 
lecivpture. 
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ApplifOlvm of the foregoing proniiions to the proceedings of a coroTUr.I 

S«CT[o« 112. DutieH of cnnmer when sheriff is a parly. 
na. Anj- ohh of the coidhws may act. 

174. ArlfSl of shenff by oiii-oner. 

175. Sheriff; hnw confined. 
170. Plaiw of eonfineuient to be deemed a jail. 

177. Sheriff to besdmitted to jail libei-ties; lixbilily of co 

178. CnroLier may prosecute, etc., hond for liberties. 

179. Diilien of coi-onei- where sheriff is pljuntiff. 

180. Such j.iiRoner entitled to jwl libei'ties, el«. 

181. EarM\i6 of Hncb pl-isuner. 

§ 172. In an action or special proceeding, to which the sheriff 1 

county ia a party, a coroner of the same county has all the power,J 

' is subject to all the duties of a sheriff, in a cause to which the s' 

is not a party ; except as otherwise specially prescribed by law. 
t g 173. A mandate in a civil action or special proceeding which D 
or may be executed by the coroners, or by a coroner of & county, | 
be directed either to a particular coroner, or generally to the coronei 
that coimty. Where such a mandate is directed generally to the o 
ners of a cotmty, or requires them to do any act. it may be execi 
and a return thereto may be made and signed, by one of them;*! 
such an act or return does not affect tlje others. I 

§ 174. Where a mandate, requiring the arrest of the slieriff of| 
county, is directed to a coroner, he must execute the eame in 
ner prescribed by law, with respect t« the execution of a similar i 
dat« by a sheriff; and he is authorized to take an undertaking a 
arrest, or a bond for the jail liberties, to himself, in his name of c 
in a like case, and in like manner, and with like effect, as wher« ^ 
a bond or undertaking may be taken by a sheriff. 

§ 175. Where the actual continement_of a sheriff by a c 
mandate, is required or authorized by law, he must be confined 1: 
coroner, in a huiise siiiiat:ed within the liberties of the .jail of the c< 
other than the sheriff's house, or the jail, in the same manner | 
sheriff is required by law to confine a prisoner in the jail. 

§ 176. That house thereupon becomes the jail of the county, foB 

- use of the coroner ; and each provision of law relating to the jail, or t 

escape from the jail, apjjlies thei-oto, while the sheriff is confined thflj 

§ 177. A sheriff so nrrested must be admitted to the liberties a 

jail of the comity, in a like case, and upon executing a like I 

the coroner, as prescribed by law for a prisoner in the sheriff's Ci 

For an escape of the sheriff from the liberties, the coroner is lialj 

the same luanuer, and to the same extent, as a sheriff for a e 

escape ; and he may make the same defence as a sheriff. 

§ 178. The coroner may prosecute a bond for the liberties t&kd 
him, and is entitled to all the rights, and subject to all the liahin 
prescribed by law, with respect to a similar bond taken by a sh 
The bond may be assigned by him, to the party at whose inot 
the sheriff was arrested; and the same proceedings may be had tl 
upon, as upon a bond taken and assignea by a sheriff, i 
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JS 179. A pei'son arrested by a coroner, in an action or special pro- x)iitio8 ot 
feeding", in which the slieriff of the connty is plaintiff, must be confined coronor 
in the jail of the county, in a case where such a confinement is required biienir i» 
or authorized by law; but the coroner is not liable for an escape of the pi*"»»tiff' 
prisoner from the jail, after he has been confined therein. A })erson so 
confined must be kept and treated, in all respects, like a prisoner con- 
jiii^d hv the sheriff. 

§ 18<>. A person so arrested by a coroner, is entitled to be discharged, Sueii pris- 
or to th#i liberties of the jail, as the case requires, upon giving a bond 1'"^ to jail 
or an uiKlertakinfir to the coroner, in the like manner, and in a like ^i'^tuaict, 
ca«e, ill which a person arrested by a sheriff would be entitled to be so 
di^cliiirLTOtl, or to the liberties. The bond or undertaking so given, 
mii.'<t l>e in all respects similar to that required to be given to a sheriff; 
and it has the like effect, and may be assigned and proceeded upon in 
liki* iu2iiiiier. 

g 181. A coroner is answerable for an escape of a prisoner, admitted Kscapeof 
by him to the liberties of the jail, in the same manner and to the same oner,*'**** 
exteuty as a sheriff, and may interpose a like defence. 



TITLE IV. 

PotDerSj duties and liabilities of an inccrtnif)/; and outgoing sheriff, respect' 

ively, touching the mattei^s i7icluded in this chapter, 

Sbction 182. Certificate to 1h» furniwlied to new sheriff. 
ISli. Poweiv of former sheriff; when to cease. 

184. JailH, piwress, etc., to be delivered to new sheriff. 

185. Former sheriff to execute instrument. 
l.'^O. Foi mer sheriff to exeinite certain process. 

187. Ceiiain orflei*s to he delivered to and i*etumed hy new sheriff. 

188. Delivery of prisoners, process, etc., how enfoi*ced. 

189. Under-sheriff, etc., when to comi)ly with foreg-oing provisi(>ns. 

§ 182. Where a new sheriff has been elected or appointed, and has certificate 
qnalified and g-iven the security required by law, the clerk of tlie county n'jJlJl.l" ^ 
must furnish to the new sheriff a certificate, under his hand and official newshcriir. 
6eal, stating- that the person so appointed or elected, has so qualiJied 
and ^ven security. 

g 183. Ui>oii the commencement of the new sheriff's term of office, Powei-s of 
tod the ser\'ice of the certificate on the former sheriff, the latter's powers JiSn'- 
18 sheriff cea,se, except as otherwise expressly prescribed by law. whenu) 

§ 184. Within ten days after the service of the certificate, upon the j^^^^' 
fbniii»r sheriff, he must deliver to his successor: pi"cess. 

1. The jail, or if there are two or more, the jails of the county, with fiJfiivJ.vea 
■n their appurtenances, and the pro])erty of the county therein. to new 

2. All the prisoners then confined in the jail or jails. shcnir. 

3. All process, orders, commitments, and all other papers and docu- 
BientR, authorizing, or relating to the confinement or custody of a jjris- 
oner, or, if such a process, order, or commitment has been returned, a 

; icat«ment in writing of the contents thereof, and when and where it 
I viB returned. 
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§§ 185-189. NEW SHERIFF. [ceap. m. 

4. A.)l luaiidatea, then in tiLs hands, exi^e^jt tiiicL as lie has fully exe- 
cuted, or has begun to execute, by the collection of money thereon, <ir 
by a seizure of or levy on money or other property, in purauanc!e l.liereof. 
'?'™5r § 185. At the time of the delivery, the former sheriff' must exccul« 

. an iijstriiment, reciting the pro[ierty, documents, and prisoners 
delivered, epecifyiiig particularly the process or other authority, by 
which each prisoner was committed and is detained, and whether the 
same has been returned or is delivered t« the new aherift'. The iiiatrii- 
I ment must be delivered to the new sheriff, who must acknowledge, in 

writing, upon a duplicate thereof, the receipt of the property, docu- 
ments and prisoners, therein specified ; and deliver such duplicate 
and acknowledgment to the former sheriff. 
sh"rltt to ^ ^^'^' Notwithstanding the election or appointment of a new sheriff, 
cxDunu the former sheriff must return, in his own name, each mandate which 
mwms ^^ ^^* fully executed ; and must proceed with and complete the exe- 
cution of each mandate which lie has begun to execute, in the manoer 
apecified in subdivision fonrth of the last etction but one. 
dorB^bS'" ^ '^'^ ^here a person, arrest:ed by virtue of an order of arreet, ia 
doiiitrca confined, either in jail, or to the liberties thereof, at the time of assign- 
lu™"'i™v ing *i"i delivering the jail to the new sheriff', the order, if it is not tnen 
newahork returnable, must be delivered t« the new sheriff', -and be returned by 
him at the return day thereof, with the proceedings of the former 
sheriff' and of the new sheriff thereon. 
Delivery of § 188. If the foiTuer sheriff neglects or refuses to deliver to his suc- 
{!i^««"' cesser, the jail, or any of the property, documents or prisoners in his 
cniiJrM^ charge, as prescribed in this title, his successor must, notwithstanding, 
take possession of the jail, and of the property of the county therein, 
and the custody of the prisoners therein confined, and proceed to com- 
pel the delivery of the documents withheld, as prescribed by law. 
^baitt ^ ^^^' ^^' "'^ ^^^ '''"'^ when a new sheriff qualifies, and gives the 

ew., »iien security required by law, the office of the former sheriff is executed 
with" re^ '*y ^^ under-sheriff, or by a coroner of the county, or a person specially 
goinij ]iro- authorized for that purpose, he must comply with the provisions of th« 
^^""^ title, and perform the duties thereby requii'ed of the former sheriff. 
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CHAPTER III. 

CIVIL JURISDICTION OF THE PRINCIPAL COURTS OF 
RECORD; ORGANIZATION, MEMBERS, AND OFFICERS 
THEREOF; DISTRIBUTION, AND DISPATCH OF BUSINESS 
THEREIN. 

TITLE I. — ^Thb court op appeals. 

TITLE II. — The supreme court, including the circuit courts. 

TITLE III. — The superior city courts. 

TITLE IV. — ^The marine court op the city op New- York. 

TITLE V. — ^Thb county courts. 



TITLE I. 

The court of appeals. 

AmcLB 1. JarisdicUon, and mode of exercising the same ; general powers ; terms 
and sittings. 

2. The clerk of the tourt. 

3. The State reporter ; publication and distribution of the reports. 



ARTICLE FIRST. 
JrsisDicTioy, akd Modb of exbrcisivo the same ; gbnbral Powbrs ; Tbrms and 

SlTTrNGS. 

Sanio5 190. Cases in which court of appeals has jurisdiction. 

191. Exceptions and qualifications. 

192. Api^als from ceHain orders, how heard. 

193. Court may make rules. 

194. Remittitur; when judgment absolute to be rendered, and proceed- 

ings thereupon. 

195. Second and subsequent appeals. 

196. Times and places of holding terms. 

197. Coiii't may be held in any building ; adjournments. 

198. Officers to be appointed by court. 

§ 190. The court of appeals has exclusive jurisdiction to review, cases in 
iir<*n api)eal, every actual determination, made at a general term, by ,?„*J^',?j^of 
tfce !'u]>reme court, or by either of the superior city courts, in either of appeals 
the following cases, and no others : dict/oa!^* 

1. Where a final judgment has been rendered, in an actioti com- , 

i«i*n'*ed in either of those courts, or brought there from another court; fk^^^{*\ .<'; 
*iid, ii|Hm such an appeal, to review an interlocutory judgment or in- ' \ . . , 
t«me*liat€ order, involving the merits, and necessarily affecting the . \ > ^ 
iial judgment. 
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2. Where an order has been made in srich an acfi'tn, affeftitig a 
substantial riffht, and not resting in disi^retiou, whidi either (tir^t.) iu 
effect determines the action, and [irevents a iinal judgment) or (sei'niul) 
discontinues the action, or (thii'd) ^ant,s or ret'uues a tiew trial, ut 
(fourth) Blrikea out a pleading, or ]>art of a pleading, or (ftfili) dei-iiinti 
au interlocutory application, or a question of practice, or (sixth) deter- 
mines a statutory provision of the 8tate to be unconetitntjonnl, and the 
determination appeara from the reasons ^ven for the decis' 
necessarily implied in the deciaion. 

3. Where a final order, att'ectiiip a substantial right, has been maile 
in a special proceeding, or upon a summary application in an action, 
after judgment ; and, upon such an appeal, to review any intermedi.iie 
order, involving the merits, and necessarily affecting the order axipeaied 
from. 

BsMpflona § 191. But the jurisdiction, conferred by the last section, is subjecl 
olfoowL""' *° '■'i^ following limitations, exceptions, and conditions : 

1. All appeal caimot be taken, h-om an order granting a ii 
on a case or exceptions, unless the notice of appeal contains an ar^seut, 
on the part of the appellant, that if the order is afiirmed, judgment 

absolute shall be rendered against the appellant. 

2. An appeal cannot be taken, in au action commenced in a court of 
a justice of the peace, or in the marine court of the city of New York, 
or in a district court of that city, or in ihe city court of Yonkcrs. itr bi 
a justices' court of a city, unless the court below allows the ap[wii!,_ lij' 
an order made at the general term whicii rendered the det^riniuuliiiii 
or at the next general terui after judgment is eTitered thereupon. An 
action discontinued because tlie answer set forth matter showing tliftt 
the title to real property came in question, and afterwards prosevuWil 
ill another court, is not deemed to have been commenced in tlie vuiitt 
wherein the answer was interposed, within the meaning of this sub- 
division. 

3. An appeal cannot be taken from a judgment, or from an order 
granting or refusing a new trial, except in an action or special proceftl- 
ing affecting the title to real pni(}erty, or au interest therein, if tlie 
matter in controversy, excludiugcoats, is less than five hundred dollars; 
unless the court below, by au order made at the general term whiuh 
rendered the deterraination, or at the next general terra after judgment 
is entered thereupon, allows the appeal, on the gruuiid that a qnestiou 
of taw is involved, which ought to be reviewed by the court of appeaU. 

If an appeal is taken, by the plaintiff, from a judgment rendered in 
an action not founded upon a contract, the euni for which the complaint 
demands judgment, or, if the action is to recover one or more chatteU. 
the value of the chattels, as stated in the complaint, ia deemed to be 
the amount of the matter in controversy, within the last subdivi^on, 
unless the defendant has interposed a counterclaim ; in which case the 
counterclaim must be iucluded, in detei-mining the amount in con- 
troversy. 

§ m2. An appeal from an order, under subdivision second of the laet 
section but one, except an order which in effei^t determines the action 
and prevents a final judgment, or discontinues the ai-lion, or grants iv 
refuses a new trial upon a case or exceptions, may be noticed for 
hearing on a motion day, and heai'd as a motion. 

S 1EI3. The court may from time to time make, alter, and ameud| 
•6i 
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rHAP. in.] CLERK OF COURT OF APPEALS. §§ 194-100 . 

AKT 2. 

rules, not incoTisistent with the Constitution or statutes of the State, 
rf^'u lilting the i>ract.i<*e and proceedings in the court, and the admission 
of attorneys and counsellors at law, to practice in all the courts of record 
01* the kStat^. 

Jf 104. The jiidgnient or order of the court of appeals must be re- Remittitur; 
iiiitted to the court below, to be enforced according to law. Upon an iHeStMihlo* 
apj^ejil from an order tfrantin^ a new trial, on a case or exceptions, if luietobu 
th«f court of appeals determines that no error was conmiitted in giant- ana pro ' 
iiig the new trial, it must render judgment absolute upon the right of J^J'j^jJJg^j^ 
the appellant; and after its judgment has been remitt<^d to the court 
Ik;Kiw, an assessment of damages, or any otiier proceeding, requisite to 
render the judgment effectual, may b(f had in the latter court. 

§ 195. Upon a second and each subsecpient ajipeal, including a case second an'i 
wliere a former appeal has been dismissed for a defect or irregularity, l^pp^^*^"^ 
the time of tiling the return, upon the first appeal, determines the 
jilare of the cause upon the calendar. 

§ 196. The terms of the court of appeals must be appointed to be Times umx 
heM, at such times and places as the court thinks proper, and con- {JoM?,tg^ 
tiniieil as long as the public interest requires. terms. 

g 197. A term of the court may be appointed to be held in a building, Court may 
other than that designated by law for holding courts. A term may be ljf,v buiM- 
adjouriied from the place where it is appointed to be held, to another i"<^'; ad- 
pJu<:e in the same city. One or more of the judges may adjourn anicute. 
tei-ui, without day, or to a day certain. 

§ 198. The court may, from time to time, by an order entered in its officers to 
minutes, appoint and remove its clerk, its reporter, and such attendants ^Jy court. 
as it deems necessary. 



ARTICLE SECOND. 

Thb Clbkk of the Court. 

BBcnoir 199- Clerk of the court of appeals to g-ive bond; rooms for his office. 
200. To appoint a deputy. Powers of deputy. 

201. May employ assistants in his office. Special deputy. 

202. Is sucicessor of former clerk of court of appeals. 

203. Money in custody of clerk to be d«positeil in bank. 

204. Clerk to report to court of apjwal.s concerning- money. 

205. Amount deposited to be certitied by cashier. 

206. Court may onler money to be investod ; i-estiictions as to drawing* 

ni<mey fi*om bank. 

207. Court may appoint person to examine accounts. 

208. Court may make rules concerning money. 

§ 199. The clerk of the court of appeals, before ent^nng upon \\ie cierkofthe 
duties of hi.s office, must subscribe and file the Constitutional oath of ^''"I"^J^"^* 
office, and must execute and file in the Comptroller s ollice a bond to Kive'bonrt; 
the people of the State, in the penalty of twenty-five thousand dollars, hinmcer 
with two sufficient sureties, approved by the Comptroller and condi- 
tioned for the faithful performance of the duties of his office. If the 
bond is forfeited by a breach of it^ condition, the court of appeals must, 
W order, direct an action to be brought thereon. The money recovered 
most Vje applied, under the direction of the court of appeals, to indem- 
mfythe persons aggrieved by the breach, in proportion to their respect- 
ive losses *"d to make good any other loss, occasioned by the breath. 
The clerk must keep hia office at the city of Albany, and the trustees 
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g§ 200-a >6. CLERK OF COURT OF APPEALS. [chap, rii, 

of the Si.ate Hall njiiat aesig^ii hiiii suitable Tooma therein for that 
purpose. 
To Bppoini § 200. The clerk, by a writjng, umler his hand and the seal of the 
p.'iwBni'uf cciirt, filed ill his office, from time to time must appoint, and may at 
deiiQty. pleasure remove, a deputy-ulerli, who is entitled to a sataiy. fi.^ed and to 
be poid as [.reacribed by law. Before entering upon his duties, the 
deputy-clei'k must subsi^ribe and file in the clerk's office tlie Constitu- 
tional oath nf otHce. While the clerk is absent from his office, or from 
the sitting of the court-, or the oflice of clerk is vacant, the deputy-clerk 
has all the powers and is subject to all the duties of the clerk. 
May MD.- g 201. Tlie clej'k may, «itli the approbiit.iou of the* in writing of the 

B"ia£h^' judges of the court or a raajorit.y of them, employ as many as^stantsiu 
b""*!' ^''^ "'fi'^^ "^ '^^^ necessary. He may fn)ui time to time ai)poiut, and at 

dBpDi7. pleasure remove, his assistants. Each ii^Mstiuit is entitled ti» a com- 
pensation, fixed and to be paid as prescribed by law. The olerk may 
appoint one of his assistants ae special deputy-clerk; who possesses, in 
the absence of the clerk and the deputy-clerk, the same power ami 
authority as tlje clerk at any sitting of the court which he attends, 
with reajiect to the business transacted lliereat. 
tiBuecea. § 202. All money, stacks, securities, bonds, mortgages and other 
er'NerS'S' things in action, and other property, which were possessed by the last 
eounoTap- clerk of the court of appeala, elected by the people, by virtue of his 
' ' otfic<3, have been transferreil to, and have become possessea by and vested 
in, the clerk appointed by the court, as the successor in oflice of the 
last elected clerk, notwithstanding the change in the mode of appoint- 
ment t^> the ofHce and in the tenure thereof. 
M™e»in §203. All money now in the custody or under the control of the 
c^rtiJibB •^Isfl^i "'"l ftl' other money which may hereafter be paid to or received 
depodiuJ by him on account of a fund, or in a cause, must be deposited, until 
" inVeat«d us prescribed in this article, in such bank or banks as the court 

of appeals directs. Accounts thereof must be kept with the banks iu 
manner and form as the court directs. 
CinAto § 204, Oil the first Tuesday of January, and on the first Tuesday 
eSurtoi'ap- '^^ "'"'^ '" ^""^ year, the clerk must transmit to the chief-judge a state- 
iwaia, con- lueiit, verified by his affidavit, of all money then remaiiiing in court or 
Soneyf J" l*'" hands, which must specify: 

1. The fund or the title of the cause in or on account of which each 
sum of money was paid. 

2. The party by whom it was paid, and generally for what purpose. 

3. The time of payment anil the amount paid. 

4. The bank in which it is deposited. 

Amount § 205. The stat«ment must be accompaided with a certificate of the 

STCcBrti cashier of each bank in whicfi a deposit is stated to have been made, 
tiv<i uy to the effect that the total amount stated to be deposited is actually iu 
ewbiBc. ^jjg baiik^ placed to the credit of the clerk, as clerk of the court of 

appeals, and not mingled with any other account. 
Court m&j- ^ 20(S, The court may, by order, direct any portion of the money U> 
money to ^ invested in the public debt of the State, or of tlie United States. 
he inveti- or ill approved iuterest-bearinjf mortgages upon real property. It may 
OouBaBio in like manner direct any sum of money, or any security, to be trans- 
iu«wing ferred or <iisposed of, as the court thinks proper. The clerk shall not 
from^Kuk. invest any money, except pursuant to such & direction. Money depos- 
ited shall not be drawn from the bank, except on a check, Aligned by 
the clerk and countersigned by the chief-judge, or, in his absence, by 
an associate judge of the court. 



CHAP. III.] STATE REPORTER. §§ 207-211 

ART :J. 

8 2<>7. The court may also, from time to time, appoint a suitable ^^^^^ ^^^^ 
j>*Tsori U> examine the accounts kept by, and the pecurities in the cus- appoint 
Vuly of the clerk, who sliall be paid by the Comptroller for that service examine^ 
a reasonable sum, certified by the chief-judge. accounii. 

sj 208. The court may also, from time to time, make such regulations Comt may 
c^oncerniii^ the money and securities specified in this ailicle, making ?)fnrurning 
dejwsits, keeping accounts and drawing money, as it deems proper; but "i«>ney. 
each reg-iilation so made must be entered in the minutes. 



ARTICLE THIRD. 

Tub Statb Reportbr; PuBLrcATiox and Distributioit op the Reports. 

Sscnoy 209. StAte re|>orter is the reporter of court of appeals. 

210. His duty. 

21 1. Not to he intei-ested in publication ; contracts for publication. 

212. Copy ng-ht of reports. 

213. SfH-retary of State to distribute reports. 

214. Unreported decisions, etc., to be aelivered by i*eporter to successor. 

215. Opinions, etc., not to be delivei-ed, except, et«;. 
216,. CertAin opini'-ns to Ihj deposited with clerk. 

g 2<>9. The reporter appointed by the court of appeals is styled the state re- 
state reporter; and each provision of a statute, wherein the State fho^?e*i)ori- 
reporter is mentioned, applies to the officer thus appointed. ^^ourtof 

vj 2H>. The State rei)ortcr must report every cause, determined in appuaid. 
tK»? court of iippe:il?«, which the court directs him, or which the public msduty. 
interest, in his judgment, requires him to report. To enable him to 
]>erforiii that duty, the judges of the court must deliver to him the 
written opinions, rendered in each cause so determined. Each decision 
of the court, which is reported, must be so rei)orted as soon lus practi- 
r-ible after it is made ; and if the reporter neglects faithfully to perform 
that duty, it is the duty of the court to remove him from office. 

§ 21 1 /The State reporter shall not have any pecuniary interest in Not to be 
The rej^orts ; but a contract for the publication thereof, under his super- IS pubHr'a- 
viirioTi, must, from time to time, be made, in behalf of the i)eoi)le, by {{^"/j, f^" 
tht» State reporter. Secretary of State, and Comptroller, with the person pubiica- 
or i>er=*ons who agree to furnish to the Secretary of State, so many ^^^^' 
ropie?< of each vohime, as may be needed to enable him to comply with the 
next section but one ; and also io publish and sell the reports, on terms 
the most advantageous to the public, regard being had to the proper 
execution of the work, and at a price not exceeding three dollars for a 
volume of not less than five huTidred pages. Each contract, so entered 
irro, must provide for the publication of the reports, for three years 
fmni tlie expiration of the time, specified for that purpose in the last 
coutnict. If the State reporter. Secretary of State, and Comptroller 
unite in determining, that a contract has not been faithfully kept by 
tli^ person or persons agreeing so to publish the reports, they may, by 
in imstrument in writing under their hatids, filed in the office of the 
Se^-retary of Stiite, annul the same from a time specified iti the instru- 
Di**ut; and thereupon they may enter into a new contract, for the 
I'ablication of the reports, for three years from the time so specified. 
fcfore entering into a contract, the State rei)orter, Secretary of State, 
awl Comptroller must advertise for, receive, and consider proposals for 
the publication of the reports- 
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p. m.l SUPREME COURT. §§ 217-221, 

AKT. 1. 
fON 230. General term, held by two justices. Re-arfifrnnent, etc. 

231. When cause to be heaiti in another department. 

232. Appointments of special terms, cii-cuit courts, and eoorts of oyer and 

terminer. 

233. Publication of ap]>ointments. 

234. Governor may appoint extraonlinaiy terms ; justices to hold them. 
23.5. General powers and duties of justices. 

236. Governor may appoint in New York city, judge of other court to 

hold tenns. 

237. Governoi* to designate justices to hoM courts in certain cases. 

238. Place of holding the terms. 

2:^0. Sj)ecial terms adjouiTn?<l to chambers ; trials thereat. 

240. Judg-es of sui>enor court of Buffalo may make oniers. 

241. Wh.1t jwig-es may iierfomi duties of justice at chambf^rs. 

242. ()rti<-ei*s i-equii-ed to attend g-eneral term. Sheriff's duty. 
213. Fees of such officers ; how paid. 

217. The g-eneral jurisdiction in law and equity, which the supreme General jn- 

It of the 8rate i>08sesses, under the provisions of the Constitution, JJf^nprcm« 

ud»»< all the jurisdiction, which was po.s?*essed and exercised by the court. 

reiue court of the colony of New York, at any time, and by the 

rr of clunicery in Enghuid, on the fourth day of July, seventeen 

ulrod and -seventy-six; with the exceptions, additions, and liniita- 

Ls, ( neatiMl and imposed by the Constitution and laws of the State. 

•ject to tho!?e exceptions and limitations, the supreme court of the 

fe hari iill the powers and authority of each of those courts, and 

rci-ses the same in like manner. 

21S. The supreme court, upon the application of either party, may, supreme 

, in a proper case, must make an order, directing that an issue of ^{J^jljj**^ 

, joined in an action or special prrji-eeding, pending in any other pi/t*e of 

rt of record, except a superior city court, the marine court of the city flonVp^'i- 

^evv-York, or a county court, be tried at a circuit court in another inKin other 

ity, on such terms, and under such regulations as it deems just ; and 

•eupon the issue must be tried accordingly. After the trial, the 

k of the county, in which it has taken i>lace, must certify the min- 

I thereof; which mu^t l>e filed with the clerk of the court, in which 

action or special pnx'eeding \< pendinjr. The subsequent prrxreed- 

5 in the last mentioned court mu-t be the same, as if the ift8ue had 

ti tried therein. 

210. The departments, into which the State is divided, for the pur- jadkiai 

*s of organizing and holding general tenns of the supreme court, jJ,^|!{J}?" 

styled, in this act, judi^'ial departnKMit-. There is a general tenri ;c«*n«raJ 

he sujueme court in each judi'-ial department, rompo^ed of a f^re- ''-""'*' 

ng justice and two a.«s^>riate ju-tices, d»*-ignated fn*m the whole 

ch of jur^tices of the Miprenie 'Oiirt, a- pre*^rrihed in the next two 

ions. The justices so designat«ril are .rtyied in this a^'t, general 

a iustices. 

220. A presiding justice shall ac^ a« such, during his offinal U'.nn i'r*»Hinr 
.justice of the supreme cmir*. and an ?i--'Kiar<; justice for five years 2r/\jl'"''*' 
1 the thirty-first day r»f De'-^-nilM^r, next aftvr his designation ; or t^-i--. iiow 
il the earlier close of hi- official r^-rrn. hut the Governor mav, at '"'•i' *" •*'''*• 

time, n\}0\\ the written request of a g'-neral term justice, r<;voke 
designation. 

221. Within three months l^efore a v;i/*an'*y is to r^rur by lHy»**e of vtu-Mutin* , 
», or as soon after its f'^mrr^uff: u*- j*ra/ti/-able. the Governor m»j«l ^'''* '*"'"* 
ignate, from the whole Ix-n^-h of jii-tif-e-< of the -uprewe co'jrt, 

ther presiding or as!y»^riate ju-- ice. a- the ^'ase re^'iire.-. I'he per-oij 
iesignated shall act as presiding or ass^>ciate justice, fm the j/eri/^l 
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specHied in tie last section. When a vacancy occiira, for any cause 
except, lapse of time, the (Jovernor niust designate a presiding or 
auaociate justice, as the case requires. An associate justice, thue des- 
ignated, shall act for his predei-essor's unexpired time, or until the 
earlier close of his official term, 
nanfof-iu- ^ ^^^' ^^E^re the Governor revokes the designation of a general terra 
tica to Jns- justice, as prescribed in the last section but one, he may prescribe the 
fletir^"' duties to be performed by that justice, in holding cowrt in any jiart of 
"on B re- the Utate, from the time of such revocation uutif the taking effect of 
' " the next appointment of terms, as prescribed in section two hundred and 
thirty-two of tliia act, for the judicial department to which that justice 
belongs. 
Designs- g 223. A designation of a general term justice, or a revocation there- 
in iwuib^ of, must be in writing, and tiled in the office of the Secretary of State. 
reuwjof '^^ request of the justice whose designation is revoked, must l^e filed 
Slate. with the revocation. 

^'m^- § ^^" ^ preading justice, designated for ft judicial department, may 
swjmii- preside at a general term, liehl in another department, if the presiding 
owo'r'ibafr justice of that department is absent, or disqualified from acting; and 
iiornrt- an associate justice may act as such, at a general term iield in another 
menw. department, in place of an associate justice of that department, who it 

in like maimer absent or disqualified. 

Times iind g 225. On or before the first day of December, in the year eighteen 

KtSdinB hundred and seventy-eight, and each second year thereafter, tlie general 

tmn^ term justices in each judicial department, or a majority of them, must 

bonnp- appoint the times and places for holding the general terms of the 

jmlnteil. guprerae court, within their judicial department, for two years from the 

first day of January, of the year then next, following. They must so 

designate at least one general term in each year, t.o be held in each 

of the judicial districts composing the departujeiit. 

AiipotDt- g 22((. An appointment so made must be signet! by the jiist.icnsmak-* 

"ohiwi'eii? ing it, and filed on or before the fifteenth day of December of the sftine 

year, in the office of the Secretary of Htate ; who must injmedialely 

thereafter publish a copy thereof in the newspaper jirinted at Albany, 

in which legal notices are required to be published, at least once in 

each week, for fonr successive weeks. The expense of the publication 

is payable out of the treasury of the State. 

Ai>i<aiiic- § 227. If an appointment of general terms is not made or tiled, 

KTinViieor before the expiration of the time specified therefor in the last two sec- 

fiio'DrS" tions, it may be made or filed at the earliest convenient time thereafter; 

' uri&ed' and the terms appointed thereby may be held pursuant to the same, 

''"*■ after it has been published for the length of time, prescribed in the 

last section. 
wiion M80- § 228. If a presiding justice is not present, at the time and place ap- 
liilelopro- Pf''"'*'! f'"' holding a general term, the associate justice present, liavin); 
aliie, ote. the shortest time to serve, or, if two are present, who have the same 
time to serve, the elder of them, must act as presiding justice, until s 
presiding justice attends. If only one general term justice is [ireeent, 
he raaif select one or two justices of the supreme court, to hold with 
him the general term, until two general term justices attend, 
b^hetd ^ ^''" ■*■ ^''"^'■al term may be held by two justices; ami ilie concur- 
brmujiu. rence of two justices is necessary to pronounce a decision. If two do 
iioM. „Qj^ concur, a re-argument must be oi'dered. 

il. Where an order for a re-argumeut has been made, as pre- 
d in the last section, and one of the general term ju&lices of that 
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jmlk-ial Jeparfraent is not. qimlinecl to ait Jn the cause, the onler direct- 
ing the re-argiiment may, in Hie diecretion of the general term, direct ,„ome,a, 
it to tAke pliice, and the cKtise tube decided, in anotlier judicial depart- iwremem. 
meiit, speritied in the order. And wliere two of the general term jiia- 
tice?, in a deifertment, are not qiialitieil l« sit in a. caiiae, to be heard 
at the general term of that department, an order may be made, upon 
Botice. by the other general. T«rm Jiiatice, or at a special term of the 
court held in that department," dire.ctinfjr that the cause be heard and 
dpcided in another judicial department, sperified in the onler. But 
Ihie section does not prevent the cause from lielng heard and decided, 
in the same judicial dBpartment, by twn ciualilied jiistifes, if an order, 
directing the same to be heard and decided in another department, has 
not boeu made. 

§ 232. On or before the finst day of December, in the year eighteen ADpninb-j 
hnndred and seven ty-ac- veil, and every second year thereafter, the jne- ^^Sj] 
ttcee of the supreme cimrt.. for each judicial department, or a ungority '■.■"■i^, ■ 
of them, must appoint, the times and places for holding the special 1,111! 2", 
terms of the supreme i.-ourt, and terms of the circuit courts and courtK Jl|||'|V1Jj 
of oyer and terminer, within tlieir department, for two years from the 
flwt day of January of the year next following. If, for any reason, 
Kioh an ap(Kuntment ie not made before the expiration of the time so 
speviiied, it nnist be made at the earliest convenient time thereafter. 
At ieaat one special term of the supreme court, and two terms of the 
drcuit court, and of the court of oyer and terminer, must be appointed 
to be held in each year, in each county separately organized. Two or 
more terms of the ciri'uit court may be appointed to be held, and may 
be held, at the same time, in tlie city and county of New York. 

§233, An appointment bo made muHt be signed by the justices pabiioa^l 
making it. and immediately filed in the office of the Secretary of State, """ " 
who must publiah a copy thereof in the newspaper, printed at Albany, m 
iu which legal notices are required to be published, at lenst once in 
Sftch week, for throe siiccesaive weeks, before the holding of n term in 
pursuance thereof. The expense of tlie publication is payable out of 
Uie treasury of the State. 

g SB4. The Gtovernor may, when, in his opinion, the public interest oorenid 
M requires, appoint one or more extraordinary geneml or special terms SSni*™^ 
of the supreme court, or terms of a circuit court, or court of oyer and InioniH 
terminer. He must designate the time and place of holding tlie same, rmifM»Mi 
ai^ name the justice who shall hold, or preside at each term, except a ""''i "wr... 
^nernt term; and he must give notice of the appointment, in such 
■Banner aa, in his judgment, the public interest requires. 

g 235. Any justice of the supreme court has power to sit at a gen- Gaiier«i 
ei&l term, or to hold a special term of the supreme court, or a term of ^^JP^jS** 
the drcuit court, or to preside at a term of the court of oyer and ter- jiuUcos. 
miuer. for the whole or any portion of the term ; and to act upon any 
hu^neiis. which regularly comes before the term in which he is .sitting; ^| 

except where he is personally disipialified from sitting, in a particular ^M 

Mlion or special proceeding. Kach jtistiue must, at all renanimble B 

tlmcA, when not engaged in nolding court, transact such judicial buei- M 

neas ae may be done out of court, 

$S3ti. The Gopernor may, when in liis opinion, the public interest ^"T"""* 
Bfi re'luires. designate one or more judges of the superii-r court of the hoim'fii" 
city of Sew YorK, or of the court of common pleas for the dty and ^*j'*,^"^'j, 
county of New York, to hold terms of the circuit court, and special -rmL-i- 
tenns'of the supreme court, in that city. The deaiguation must be in iloidwriofc 
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C'.ivciidit ^ ~^~' ^^''^^^^ ^^^ State reporter nor any oilier peraOTi sliaii obtain a 

/•"ripvru. copyright for the opinions contained in the reports ; and the same mav 

be published by any person. But the copyright fif the statements of 

facts, of the head-notes, and of all other not€s or references, prepared 

by the State reporter, must be taken by, and shall be vested iu the 

Secretary of State, for the beyietit of the people of the tftote. 

mISw'w ^ "^^' *^'" ^''^ copies of each vohiine of the reports, fimiished to the 

■lim-ibate Recretflry of State, he must deliver one to the clerk of each connly, for 

rcporu. ()jg jigg pf ijjp county, and deposit one in the office of Ibe altamey- 

generai, one with the clerk of the court of appeals, for the nse of that 

court, and three in the State library, 

»l"5eci'^ § 214. A State reporter must, on the appointment of hia sucteMor, 

fotu, cm', deliver to hini all papers in his hands, pertaining to a canee which he 

•rod bl're- ^^^ ""* iKI""''*'ii or which are not necessary to be retained by him, to 

linrUrio complet* the publication of a volume, which is then partly printed. 

■aoeoMor. g gjg^ ^ State reporter, after the expiration of his term of office, 

"i!!!''ii(ii'to Bhail not deliver a paper specified in the laat section, or a copy thereof, 

i.ii Keilver- to any person other than his successor in office, or the publisher of ft 

CIO.**"'' ' partly printed volume ; except that a copy of such a pa|>er may be 

funiiahed by him, during a vacancy in the office, to a judge of th« 

court, or to the attorney for a party to the cause to which it a-elatee. 

(■"ntthi § 21li. The State reporter must deposit \vith the clerk of the court, 

lH^'depn«- all opinions delivered to him, which are not to be reported. imm«- 

eiMiT"'' '^'"^^'y ^ff'T the publication of the reports of the other cases, decided 

at the same time. They must be properly filed and preserved, by the 

clerk. 



TITLE II. 

Tfie mpreme court, inchuhn^ the circuit eourtt. 

AnTtcLE 1. JurisitictiiiD and powers : liesi^atiana of terms: diBtribiition of fa 
nesa »mnn); the terms aJid jQilgea ; attundaute upon the ainii] 
niiBcellnneouH provision b. 
3. The BQpreme uinirt repriiler. 



ARTICLE FIRST. 



211). Jurlicial departmeni'- ; geiiei-al tei-ms. 
S3(1. Prdsidin^ and asBociiite justices ; how long' to Hct. 
331. ViiKftncieSi hiiw filled. 

323. A)wi)^nient of dutien to jnntice whose deei^&tion is revoked. 
223. Di«f[n>'t>o»> otc., In 1« tiled with SecreUry of State. 
831. Prwiilinp n.n<l setiociiite iusliueB niBv ai.'t out of their depnrlineE 
32[i. Times and iilaKen of homing' eenerw tei-msi how appmnted. 
32l!. Ajipoirilment to be published. 

227. A|i|inintinent Tnny lie made or filed after the preacHfaed ti 
233. When associate jiialjce to preade, etc. 
*220. Jtutliiw in place of one iliaqnalilied. 
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AltT 1 

Sktion 230. General term, held by two justices. Re-argument, etc. 

231. When cause to be heaixl in another department. 

232. Ajipointments of special terms, cii-cuit courts, and courts of oyer and 
terminer. 

233. Publication of appointments. 

234. Governor may appoint extraoniinaiy terms ; justices to hold them. 
2:^5. General powers and duties of justices. 

236. Governor may appoint in New York city, judge of other court to 
hold t«rms. 

237. Governor to designate justices to hold courts in certain cases. 

238. Place of holding the tenns. 
230. Special terms adjourned to chambei*s ; trials thereat. 

240. Judges of superior court of Buffalo may make orders. 

241. What judges may i>erfonn duties of justice at chambers. 

242. Orticei's i-equired to attend general term. Sheriflf's duty. 
2 13. Fees of such officers ; how paid. 

§ 21 7. The general jurisdiction in law and equity, which the supreme General jn- 
civirr of the ^)t^lt.e possesses, under the provisions of the Constitution, JJfguprcm* 
include^ all the jurisdiction, which was possessed and exercised by the comt. 
?:i: rem*? roiirt of the colony of New York, at any time, and by the 
■'•Mirt tif rliriTicery in England, on the fourth day of July, seventeen 
l:iii4lrf»*l aii<l seventy-si-x ; with the exceptions, additions, and limita- 
•i'?!!."', <T*i:it-ed and imposed by the Constitution and laws of the State. 
Sjl»je<rr to those exceptions and limitations, the supreme court of the 
>vjLie ha^ all the powers and authority of each of those courts, and 
ex*^rL-isKes the same in like manner. 

§ 218. The supreme court, upon the application of either party, may, supreme 
irid, in a proper case, must make an order, directing that an issue of ^g^Jj^"^*y 
(act, joined in an action or special proceeding, pending in any other place of 
rijort of record, except a superior city court, the marine court of the city {{ins^pend- 
rf New- York, or a county court, be tried at a circuit court in another ing in other 
c»>nnty, on such terms, and under such regulations as it deems just ; and ^^"^ 
hereupon the issue must be tried accordingly. After the trial, the 
ckrk of the county, in which it has taken place, must certify the min- 
ires thereof; which must be tiled with the clerk of the court, in which 
•ihe action or special proceeding is pending. The subsequent proceed- 
ratTJ* ill the hist mentioned court must be the same, as if the issue had 
been tried therein. 

§ 219. The departments, into which the State is divided, for the pur- judicial 
j»er» of «»rg"anizing and holding general terms of the supreme court, jjjyj,*?' 
tre styled, in this act, judicial departments. There is a general term Keneiai 
of the supreme court in each judicial department, composed of a ])re- '^*"^'**- 
filing justice and two associate justices, designated from the whole 
Voch i»f justices of the supreme court, as prescribed in the next two 
iec:ion.«. The justices so designated are styled in this act, general 
term justices. 

Si 220. A presiding justice shall act as such, during his oflicial term Pi^siding 
» a justice of the supreme court, and an associate justice for five years Jjll^^j^^**'^' 
frijm Th4* thirty-first day of December, next after his designation; or tice^: how 
aotil the earlier close of his official term. But the Governor may, at *'"*^ ^^ "^'* 
tiiv time, upon the written request of a general term justice, revoke 
bi* der*igTiation. 

§221. Within three months before a vacancy is to occur by lapse of vacaucies; 
6ai^, or as soon after its occurrence as ])racticable, the Governor must *'^^v filled, 
designate, from the whole hench of justices of the supreme court, 
B ififlther presiding or associate justice, as the case requires. The person 
' tt designated shall act as presiding or associate justice, for the period 
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specifieii in the last seciion. When a vacancy occurs, for any causa 
except lapse of time, the Governor luuat deidgnate a presiding or 
aaaociate justice, as the case requires. An associate justice, thne des- 
ignated, shall act for Iiis predecessor's unexpired time, or until t)ie 
earlier close of his official term, 
menfordn ^ ^^' ^''^'® ^^^ Governor revokes the designation of a general term 
ties lo ina- justice, as prescribed iti the last section but one, he may prescribe the 
rtmi™^ duties t« be performed by that justice, in holding court in any j-art of 
Uonis re- the State, from the time of such revocation iinti! the taking effect of 
'■" ' the next appointment of terms, as prescribed in section two hundred and 
thirty-two of this aut, for the judicial department 1« which that justice 
belongs. 
DcaigDs- § 223. A designation of a general term justice, or a revocation thei»- 
iifbeOioJ of, must be in writing, and filed in the office of the Secretary of State. 
rouuyor' '^^^ request of the justice whose designation is revoked, must be filed 
Slate. with the revocation. 

^|^»J^^i § 224. A presiding justice, designated for a judicial department, majf 

sMjiuU- preside at a general term, held in another department, if the presidinj 

oBio'^efr J""''!™ of that departmeiit is absent, or disqualified from acting ; an( 

iiepart- an associate justice may act as such, at a general term held in anotbnc. 

""""* department, in place of an associate justice of that department, whoiHt 

in like manner absent or disqualified. "} 

Timea and !j 225. Ou or before the first day of December, in the year eighte«0 

Kokiing hundred and seventy-eight, and each second year thereafter, the genen 

ferm'^ **"" justices in each judicial department, or a majority of them, miu 

bow up- api>oint the times and places for holding the general terms of tlil 

poiniod. BU|irenie court, within their judicial department, for two years ' " " 

first day of January, of the year tlieu next following. Tliey 

designate at least one general terra in each year, t« be held in ea<4 

of the judicial districts composing the dei>artuieut. 

Appoint- § 226. An appointment so made must be signed by the justices 

I'lnhU^ieii? ing it, and filed on or before the fifteenth day of December of the 

year, in the office of the Secretaiy of State ; who must imniediat«)^ 

thereafter publish a copy thereof in the newspaper jirinted at Albany 

in which legal notices are required to be published, at lea&t once It 

each week, for four successive weeks. The expense of the piiblicatioi 

is payable out of the treasury of the State. 

Appoint- § 227. If an appointment of general terras is not made or fill 

iTHDiHSifor before the expiration of the time specified therefor in the last two a 

ihe'lirS" tions, it may be made or filed at the earliest convenient time thereafldr 

■ ae.tibei and the terms appointed thereby may be held pursuant to the sainf 

*™*' after it has been published for the length of time, prescribed in tb 

last section. 
WlionmBo- s5 228. If a presiding Justice is not present, at the time and place ^ 
iImw nro- pointed for holding a general term, the associate justice present, havii 
iJUo, «to. the shortest time to serve, or, if two are present, who have the eon 

time to serve, the elder of them, must act as presiding justice, until „^ 

S residing justice attends. If only one general term justice is presenl 
e ma^ select one or two justices of the supreme court, to hold wif*^ 
hiui the general term, until two general term justices attend. 
w™ heirt S 2H0. A general t«rm may be held by two juatices ; and Mie conoil 
by (wu jtu- rence of two justices is neces^ry to pronounce a decision. If two i 
"°"' not concur, a re-argument must be ordered. 

K"-"sn- g 231. Where an order for a re-arguraeut has been made, as pi 
*"'" " ■ scribed in the last section, aud one of the general term justices of ill 
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§§ 232-25^6. 

Ain\ 1. 

jndirial department is not qnalified to sit in the cause, the order direct- cause to be 
iiig xhe re-arg'iimeiit may, in the discretion of the general term, direct jjfj'^ijjj," j .. 
it to take place, and the cause t.o be decided, in another judicial depart- panmeut. 
ment, *«pecified in the order. And wliere two of the general term jus- 
Tice.s, in a dej^irtment, are not tpialiiied to sit in a cause, to be heard 
at the jLTeneral term of that department, an order may be made, up<m 
notice, by the other general, term justice, or at a special term of the 
couT* helH in that department,' directing that the cause be heard and 
decided in another judicial department, specified in the order. But 
tbi-^ :«pctioii. does not prevent the cause from being heard and decided, 
in the ^aine judicial department, by two qualiUed justi<-e3, if an order, 
directing the same to be heard and decided in another department, has 
not been made. 

?S 282. On or before the first day of December, in the year eighteen Appoint- 
bmidred and seventy-seven, and every second year thereafter, the jus- "p^".-|;i*'*^ 
tices of the supreme court,, for each judicial department, or a mnjority tenurt, eir- 
of them, must appoint the times and ])laces for holding the special a"!iI.o[Irls' 
term-* of the supreme court, and terms of the circuit courts and courts <>j <'V<»iJ«ua 
of oyer and terminer, within their department, for two years from the 
first day of Januaiy of the year next following. If, for any reason, 
siirh an appointment is not made before the expiration of the time so 
5pe«:ified, it must he made at the earliest convenient time thereafter. 
At least, one special term of the supreme court, and two terms of the 
circuit court, and of the court of oyer aiul terminer, must be appointed 
to be held in each year, in each county separately organized. Two or 
more ternia of the circuit court may be appointed to be held, and may 
be held, at. the same time, in the city and county of New York. 

§ 2S3. An appointment so made nuist be signe<l by the justices pubiica- 
making it, and immediately tiled in the ofiice of the Secretary of State, J,','*" ',"„(- 
who must publish a copy tliereof in the newsj^apor, printed at Albany, lucntd. 
in which legal notices are required to be publishe<l, at least once in 
each week, for three successive weeks, before the holding of a term in 
jmrsuiince thereof. The expense of the publication is payable out of 
the tT'-asury of the State. 

§ 2tM. The Governor may, when, in his opinion, the public interest Governor 
sciretpiires, apix)int one or more extraordinary general or special terms ""il'^/^lx- 
of the supreme court., or terms of a circuit court, or court of oyer aiui traordina- 
t^rmiutfr. He must designate the time and place of hoMiug the same, JusIicesVc 
and name the justice who shall hold, or preside at each term, except a "'>*'i then., 
general term ; and he must give notice of the apiuuntment, in such 
mannr-T a?*, in his judgment, the public interest recpiires. 

g 2'.C), Any justice of the supreme court has power to sit at a gen- General 
eral term, or to hold a special term of the supreme court, or a term of jp^v^'^*^^"^^ 
ihe circuit court, or to preside at a term of the court of oyer and ter- justii-os. 
Eiiiier, for the whole or any portion of the term: and to act u[)on any 
iHWuoriTi, which regularly comes before the term in which he is sitting; 
except where he is personally dis<pnilified from sitting, in a particular 
vnoii or c5j>ecial proceeding. Each justice must, at all reasonable 
tinii?*. when not engaged in holding court, transact such judicial busi- 
ii*»3 a? may be done out of court. 

iH^, The Governor may, when in his opinion, the ])ublif interest ^'^vemor 
s» re'j lires, designate one or moi*e ju<lges of the superior court of tlu^ p.'mirm 
ri'yuf ^ew York, or of the court of common pleas for t.h«> ^'ity aii<l ^y^^.^ j^"/'.'j. 
coJiFi'v of New York, to hold terms of the circuit court, and special •»r«''ii..M" 
tenns of the supreme court, in that city. The designation must be in hoiilu-i-m«i 
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■ writing, and must specify each term, ivud the judge designated to hold 
the same. A case ur exceptions, in a c^nse tried ut such a term, must 
be settled Irefore the judge who held the same. 

§ 'TUT. If a general or special term of the supreme court, or a t«nn 
of the circuit court, or court of oyer and terminer, duly* appointed, : 
in danger of failing, the Governor may designate one or more justices 
of the supreme court, as the ease i-eipiirca, to preside at the term of 
the court of oyer and terminer, or to hdld the term of the suprems 
court, or circuit court, in the absence of the justice or justices appointed 
to preside at or hold the same. 

S 238. The place appointed within each countv, for holding a special 
term of the supreme court, at which issues ot fact are triable, or a 
term of the circuit court, or court of oyer and terminer, must be that. F 
designated by statute, for holding the county or circuit court. M 

§239. A special term of the supreme court may be adjourned to tM 
future day, and to the chambers of any justice of the court, reeidin^l 
within the judicial district, by an entry in the minutes ; aiid then &£- 1 
joumed from time to time, as. the justice holding the same directs. Aa^l 
action triable by the court, without a jury; >vhich was niwn the calen-.l 
dar of the term before it was adjourned, may be tried at a term bo ad« 
journed, and held at chambers, by consent of both parties, but DoH 
otherwise. In that case, the attendance of the clerk, the sheriff, UhS 
crier, or a cousUble, is not required, unless the justice directs one Olfl 
wore of tJiose officers to attend. 

§ 240. Each judge of the superior court of Buffalo may, nnthin t.hat 
city, make an order in an actioTi or special proceeding, pending in tbi 
supreme court, which a justice of the supreme court may make, out Q 
court. 

§ 241. A judge of a superior city court, within his city, and ; 
' county judge, within his county, possesses, and upon proper applieg 
tion must exercise, the power conferred by law, in general laiigua^ 
upon an officer authorized to perform the duties of a justice of the a^ 
'preme court at chambers, or out. of court. 

§ 242. A general term must be attended by the ilifrilT of t)M 
county in which it is held, his under-sherilf, or one of hi.-s deputies ' 
by two constables or police officers, notitied by the sheriff; by a cdl ! 
for courts within the county; and by the county clerk, or his deputj 
or special deputy; all of whom must act under the direction of tfi 
court, or of tlie presiding justice. The sheriif of the comity mu 
cause the room in which the general term is held to be properly heated* ■ 
ventilated, iignted and kept comfortably clean and in order. The com ' 
may enforce the performance of that duty by the sheriff. The sherif 
must also provide the court with all necessary stationery, and minutoo* 
books, upon the written requisition of the court or of the justice pre* 
siding at the tenn. 

g 343. The fees of a crier, a sheriff, a constable, or a police ( 
for attending a general term, and all expenses incurred by a sheriff, i 
obedience t« the last section, must be audited by the Comptroller, an 
pwd out of the treasury of the Htat«. The fees and proper chargrwg 
the clerk, for services rendered at or preparatory to a general te: 
not legally chargeable to an attorney or a party, are a county c 
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TITLKa. 

TITLE III. 

The superior city courts. 

« 

Ajeticlb 1. ProWainns ap]>1ira>)1e to all the su)>ei*ioi' city courts. 

2. Provisions exclusively ai)]>lical»U* io tho fourt of c(»nnnon i>leas for the 

city and county of New- York, an«l the 8ui>erior court of the city of 
New-York. 

3. Provisions exclusively a]>plicable to the s»ii>en(^r coui-t of Buffalo. 

4. Provisions exclusively applicable to the city coui-t of Brooklyn. 

ARTICLE FIRST. 

Provisions applicable to axl the Scperiob City Coubts. 

Section 2fi3. General jui-iwiiciion of the suj^erior city couHs. 

iir»4. Domestic coriK> rat ions, el<*., when deemed ivsidents, etc. 

:i*>5. Whei^e then? aiv two or mniv dffendaiits. 

iirtH. Jui-isdiction to 1h» jnvsiimeil ; want of junsilietion matter of defence. 

207. Junrt<iiction. ett;., t«» l>e co-extensive with that of supi-eme court. 

2»>S. Id. ; in 8i>ecial ]H'oreedin^ out of court. 

2«',9. Actions, etc., may 1k» i-emnve<l into supreme court. 

270. Wheiv, antl in what ca.'ie.**, f»nler for i-enn»val to be gTante<l. 

271. Ap}>eal ftt>m i>i*der <if n^moval. 

272. Onler to stay yjrM'eedin^Ts to i)i*«KMii*e i-emoval. 

278. Removal t<» sujin'me niui-t. when jud;:^s of riiy court cannot act. 

274. Removal from suin*<*me couit to citv court, bv consent. 

275. Duty of clerks when ivmoval made. 

27H. Removal not to affect validity of tormer proceedinpt, etc. 

277. When county juiijre may in.ik** onler. 

278. Power to send pr< cest* tn any county. 

279. Pr«veedinjfs conuiienced iH^fore one judg\i may V»e continued In.'frn'e 

another. 
2^. Ap|^»intment of terms, etc. 
2>*1. Irene i-al tenns bv whom heM, etc. 
2J'^2. Id. ; sj»ecial ami tnal term**. 

253. New reconl.**, etc., in place of thr>se mutilate<l or injui*ed. I 

254. Clerks ami deput y-<'ierk.-4. 

255. 8i»ecial deputy-rl#»rk.'S. 

§ 203. The civil jimsiliction of oach of tlip superinr city coiirt.< e.xtends Gonr-m' ju- 
to the following actioTij* and special jiroceediiijr^i, in addition to the Tm ih«*.*lu" 
jiirif<dii'tion, iK)\ver and anthoriTy conferred ui»on it, in a particjilar i;'''jv]''''":' 
case. l>y .**perial statutory provi.-ii»n : 

1. To an action of ejectment; for \\\<' ]>artirion of real property: for 
dower; to foreclose a mort^a^'e upon real property or \\\t*^\\ a cliatTel 
real: to coiui.«el the deterniinat^ion of a i-laiin to real property: for 
wa.**te : for a nuisance; or to pr-MMiie a jiid:rin»*Tir dire'tjn^r a ci.nvey- 
ance of real property; and to i-vi-ry othnr aetion to ii'e«»ver, or to pro- 
cure a ju<l^nent, e.stablisldn::, d^^Minininj". «l»dinin;r. f«»rfeitii;;j, annul- 
ling or otherwi:«e afTectin^r an e-tare. rii-djT. title. li»'n «»r o^Iht in:*M'fst 
in real property or a chattel real. IJut jiiri^di'•TilHl attacht-^ und«M- rhi-r 
giib«livi«?ion only where the real prtjperry To wbicli tht;; action rnlat'-rr i- 
situatf'd within the citv where tlie court i- located. 

2. To an action for anv other ••au*'-, whore the cause of action aro*»- 
within that city ; or wliere the d'-fendaiiT i- a re-id»-!ir of that ciiy : or 
where the Bununons is iier>on}4l!y served ujKni the defen«lanT therein ; 
or where the action is brought to recover a {/enalty, or for any other 
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in fleamon. Upon the certificates so furnished, the sttpreine conrl, at 4 
Bpedal term thereof heW within the judicial district, may, not oftence 
than oiifft in sdx monthK, bv order, a|>portion to each county m f*"" 
district, such a i>roporlion 61, the stenographer's salary, as the nnml 
of days during which one or more terms were in session in that couni 
beATs to the whole number of days, during which the terms were 
session in that district, ttince tlie liLjt apportionment was made. Upi 
the presentotion of a certified copy of such an order, each cohh 
treasurer must pay to the stenographer, from the court fund, nrtl 
fund from which jiirurB are paid, the sum so apportioned to his conn 
g 2(M). Kach of those stenographers is also entitled to payment of 
. actual and necet^sa^}' expenses, while attending court, including staU^ 
ery, and ten cents for each mile for hia actual traveJ, between ihe p' 
of holding eai^h term aod his residence, going and returning, or 1 
term to terra, as the case may be. The amount thereof mnst be 
tilled by the judge holding or presiding at the term, and must be pa 
upon hJ8 certificate, by the treasurer of the county where the term 
held, from the court fund, or the fund from which jun^B are na 
But mileage shall not be computed beyond the bounds of the jualc 
district, except where the usual iine of travel, from one point to anotb 
within that district, passes partly through another judicial district 
J § 2B1. Where two or moie terms, at which the stenographer won 
„ be required to attend, by the provisions of section two hundred 
« fifty-eight of this act, are appointed to be held at the same time, 
° justices of the supreme court, aligned to hold or preside at the at 
may dcaignale the term at which Uie stenographer for the district 
attend, and may employ an additional stenographer to attent 
other term. In that case, they must, by a certificate egned by 
fix a reasonable sum for the payment of his services and actual 
sary expenses, to and from, and while attending the term. 
BO fixed must be paid by the treasurer of the county, upon the 
cate, from the court fund, or the fimd from which jurors are pai* 
the nunilicr of days, during which that term was in session, shi 
betaken intj} account, in making an apportionment of saltuy, 
scribed in section two hundred and tifty-nine of this act. 
7 g 262. Where an official stenographer, or liis assistant, ie 
attendance, at a term of the circuit court, or court of oyer and tc 
or at a special term of the supreme court, where issues of fact 
able, the judge holding or presiding at the term, may, in hist" 
employ a stenogiapher, who must be paid such a compensatii 
judge fixes by his certificate, not exceeding ten dollars for e 
attendmice, and ten cents for each mile, for travel to iind 
n-sidcifc. lo Hie place where the term is held, together with a 
able i-iini for stationery. The sum ao fixed is a charge upon the 
in wliii-li t.lie term h held, and the county treasurer must pay ' 
the judge's eertificiite, from the court fund, or the fund fit 
jurors are paid. If it was the duty of an official stenogr^bi 
assistant, to attend the terra, and it does not appear to iJie S8 
of the judge, (hat the failure In attend was excusable, the jni 
in his discretion, during or after the adjournment of the te 
an order that the sum ao paid, or any part thereof, be dedn 
the salary of the official stenographer, tnd that the county hi 
credit therefor, as justice requires. Huch an order may be w 
the judge who made it, upon proof by affidavit, that the fid) 
attend was excusable. 



:bap. III.] SUPERIOR CITY COURTS. § 263. 

TITLES. 

TITLE III. 

The superior city courts, 

hxncLVL 1 . Provisions applicable to all the supei-ior city courts. 

2. Pnmsions exclusively applicable to the court of common pleas for the 

city and county of New- York, an<i the 8ui)erior court of the city of 
New- York. 

3. Provisions exclusively applicable to the supenor court of Buffalo. 

4. Provisions exclusively applicable to the city coui-t of Brooklyn. 

ARTICLE FIRST. 

Provisions applicablb to all the Superior City Courts. 

SBcnoy 2i>3. General junsdiciion of the superior city courts. 

2t»4. Domestic corpoi-ations, etc., when deemed residents, etc. 

2fi5. Whei-e thei-e are two or more defendants. 

266. Junsdiction to be i»reaiime<i ; want of jurisdiction matter of defence. 

267. Jai-isdiction, etc., to be co-extenaive with that of supi-eme court. 

268. Id. ; in si>ecial i)i*oceedings out of court. 

269. Actions, etc., may be removed into supreme court. 

270. Whew, and in what cases, onier for removal to be granted. 

271. Ap}>eal fi*om order of removal. 

272. Order to stay proceedings to procure i*emoval. 

273. Removal to supi*eme court, when judges of city court cannot act. 

274. Removal fi-om su]ireme court to city court, by consent. 

275. Duty of clerks when I'emoval made. 

276. Removal not to affect vali<lity of former proceedings, etc. 

277. When county judge may make oi*der. 

278. Power to send process to any county. 

279. Proceedings commenced befoi-e one judge may be continued before 

another. 
2W. Apiwintraent of teiTns, etc. 
2?^1. (reneral terms by whom held, etc. 
2^2. Id. ; special and tidal terms. 

283. New recoiils. etc., in place of those mutilated or injui-ed. 
2Si4. Clerks and deputy-clerks. 
285. Special deputy -clerks. 

§ 263. The civil jiirisdicfcion of each of the superior city courts extends General ju- 
lo the following actions and special proceedings, in addition to the onhe'so? 
jari^Jiction, power and authority conferred upon it, in a particular pt^^i^i' *****' 
ase. hy special statutory provisimi : 

1. To an action of ejectment ; for the partition of real property ; for 
dower ; to foreclose a mortgage upon real property or upon a chattel 
iwlI ; to compel the determination of a claim to real pro[)erty ; for 
itole ; for a nuisance ; or to procure a judgment directing a convey- 
•nce of real property ; and to every other action to rec^over, or to jiro- 
core a judgment, establishing, determining, defining, forfeiting, annul- 
Bng OT otherwise aflFecting an estate, right, title, lien or other interest 
ID real property or a chattel real. But jurisdiction attaches under this 
sibdivision only where the real property to which the action relates is 
■toated within the city where the court is located. 

2. To an action for any other cause, where the cause of action arose 
vitbin that city ; or where the defendant is a resident of that city ; or 
ifkere the sammons is personally served upon the defendant therein ; 
tt where the action is brought to recover a penalty, or for any other 
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supreme court niinht render or p-ant in a like case, and may eiiforre 
it« tnandutes in like maimer as the euprciue cotirt. Aud eadi jiid^ 
«r tliP superior city court poesessefl the same power and authority, iii 
tlie action or special proceeding, which a justice of the sujireiiie court 
pofciesaes, in a like action or special iwoieediiig, brought in the BUpti-nio 
court. 
J^i-J"! § 268. Each judge of a superior city court, also possessee the same 

[.miiii. power and authority, iu a special proceeding, which can be lawfnUy 
'■uufi""'"' i"stit,uted before him, out of court, which a justice of the ttii))reiue 
court pcissessen in a like special proceeding, instituted befoi-e him iu 
tike manner. 
m''"mn ■ ^ '^*"'" "^^^ sTipreme court may, by an order, made at any time after 
Dt rt!-""' joinder of an issue of fact, artd before the trial thereof, remove to lt»elf 
"uli'rumo"" *^° nclioii or a special proceeding (leniliiie in a aiiperior dty court, for 
oouii, the piiii«i8B of changing the jjlac* of uial or hearing liereof. Where 
an order for a removal is made, as prescribed in this section, the place 
of trial or hearing must be changed by the same order Ut another 
county. A certified copy of the order must be filed in the office of the 
clerk of the court, in which tbe action or special pniceetling was com- 
menced. Thereupon it is removed into the supreme court ; and the 
Bubser^uent proceedings therein must be the same, as if it bad beeo 
originally brought in the supreme court, 
wiic» Htid g 270. An oiSer for the removal of an action or special proceeding. 
ivMia'."' ** jireacribed in the last, section, can be made only upon notice, ai^ 
TOn"viu'in ^y * special term of the supreme court, where the motion might be 
uegnuiici. made, if the action or special proceeding was jiending iu the supreme 
court, and brought in the county where the superior city court b 
located; and in a case, where an order, changing in like manner the 
place of trial or hearing, wonld be granted, if the action or special 
proceeding was pending in the supreme court. 
Ajji'oni g 271. An appeal from an order, made n^ion such a motion, must he 

nrrutuov^u taken and heiu^ iu like manuer, as if the actioii or special proceedfayi; 
was pending in the supreme court, and rrinble in the foiinty froio w&lek 
the place of trial is ehimgeil. Sii-'h tin appeal liriukrs up to the gnuMttl 
term, and thence to the court of appeals, if the order is appealable to 
that court, all questions which were before the special terra, and tbe 
appellate tribunal must dispose of the same, as if they were ongin^y 
presented to it, 
Ordor M g 272. An order to stay proceedings, for the purpose of alfnrdiug oo 

cwliilxTtu opportunity to make such an application for removal, may be made by 
iinwure a judge, authorized to make an order to slay proceedings, either in 
"*""* the court where the action or special proceeiling is pending, or in tli* 

iiiu]treine court, and with like effect, and under like circumstances. 
Renovaitii § 273. If all tlie judges of a superior city court are, for any reason, 
SSh!"* incapable of sitting upon the trial of an action, or the hearing of a 
J^^^ f special proceeding pending therein, or if all, or all but one, of the 
H^'couit jinlges of a superior city court are incapable of sitting u|>on the hear- 
oanDM irt. j,,^^ „f „„ appeal therein, the hidgea of the coiut, or a majority of Ihem, 
miist make and tile in the onice of the clerk of the court a certificate 
tif the fact. Thereupon the action or special praceeding is removed to 
the supreme court;and the subsequent proceedings therein must !» 
the same aa if it had been originally brought in the supreme cuurt. 
BcmoTfti ^ 374. Tlie supreme court, where the [lartiee manifest in writiug 
^ml"' their ci.nsent, must make an order directing that an action or special 
ooari 10 jjiiH-eeding, pending in that court and triable in a vuunty where a 
50 
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JURISDICTION. 



§ Sft4. For the purpose of lieterminiiig the jiiristlicfioii of a superior ,,^,,1^^, 
rity court, in a t-ase specified in the last sedition, a iloniestit corporation ,-on..iri 
i»r joint stoi-k association, whose principal place i)f busitiesH is estab- Ij',','^;; ' 
Qsbed, by or piirsnaiit to a statute, or by its articles of assotuatiuu, or is ■wemm. 
sctunlly located, within the city wherein the corirt is located, is deemed jj^l' '"' 
a resident of that city ; and personal service of a sinnniona, made 
nitiiiD that city, as prescribed in this act, or personal service of a man- 
date, whereby a special proceeding is commenced, made within that 
rity, as prescribed in this act for personal service of a siimmons, is auf- 
ikieiit service thereof upon a domestic corporation, wherever it is 
kaaited. 

g 2ti5. Where an action or a special proceeding is brought against where J 
'two or more parties, and the jurisdiction of a superior city court [["""" 
dcpende apott the residence of a party, within the city wherein the n: 
'fiiHirt 16 located ; or personal aenice upon hiiu, within that city, of the "^ 

: the mandate for the comraenceraent of the special pro- 
CvediiLg : or the levying of a warrant of attjtchment within that city ; 
tmd jiiriBdiction is thus acquired as against one or more, but not as 
i^iuat all of them, the Jurisdiction, with respect to the others, is gov- 
w&ed by the following rules : 

I. Where the action or special proceeding Is founded upon a con- 
tract, upon which two or more persons arn jointly liable, and the court 
r iicnuires jurisdiction thereof, aa against one of them, it has jiiris- 
djction thereof as against all the persona ao jointly liable. But this 
Mbdivisioii does not extend to a case, where the liability ia several, as 
veil Bs joint. 
_SL Where an action or a special proceeding brought against a public 
■IT, together with one or more private persons, ia founded upon an 
Isl act or omission ; or where an action or a special proceeding 
.l9D[|ghtngainstacorporation,togetherwithoneor more natural persons, 
it bandeMl upon an act or omission of the corporation ; and the court 
hu or acquires jurisdiction thereof, as against the public ot!icer or the 
MVporstioii ; it has jurisdiction thereof as against all persons, who are 
TUfiiiiiiii;' [lart.ies to tJie complete determination of the controversy. 
, 8. Wlicre it is not necessary to the complete determination of the 
Kbover^. tliat. all the parties thereto should be subjected to the juria- 
' 'iuo of tile court,, the action or special proceeding may be discon- 
disuiissed, as to the parties over whom the court has not 
Jviailit-tioti, and proceed as to the others, as if they were the only par- 
tin against whom it was brought. 
S3tM. The jurisdiction of a superior city court, in an action or a juriBHfr- 
J proceu'ling bronght therein, must always be presumed. 

sary to set fort,h in a complaint in such an action, or in the « 

r other statement of the case in such a special proceeding, any {^"Jt^fo" 

I jmuidictional fact« si>ecified in section two hundred and sixty- dumice. 
't Uiia act ; and where the defendant in the action, or the person 
t whom the special proceeding is instituted, appears, the want ^B 

if jmMticIion, by reason of the non-existence of any of those facta, is ^M 

tdbn of defence, and is waived by the appearance, unless it is H 

idwl in defence. ^t 

|W7. Where a superior city court has jurisdiction of an action or iiri-if" 
poanl proceeding, it possesses the same jurisdiction, authority, and |;|",'„.''''^ ' 
~«, in aiul over the same, and in the course of the pi'oceedingB vim.-ii. 

, which the supreme court possesses in a like case ; and it may l\"^' "■"'■'' 
idci »oy Jai3giiient, or grant either party any relief, which the «' 
[4] 49 



[iienuins'); 



SS 2C8-2 74. SUPERIOR CITY COURTS. [chap. nt. 

Biipreiue court mij;ht. render ur jfrant iti a like case, aoii mny enforce 
ii>t maiiilates hi like manner an Ilie supreme court. And each judire 
of tbo siijierior city court possesses the same power and autliority, in 
tht! action or special proceeding, wliicb a justice of the supreme coiirt 
poseesaeB, in a like action or special proceeding, brought in the supreme 
court. 
•iL'i"i ^ ^^^' ^^^^ Ju'lg* of a superior city court rIbo possesses the fame 

pHi".<l- power and authority, in a special proceeding, which can be lawfully 
!'(mri'"' "' instituted before him, out of court, which a justice of the supreni* 
court possesses in a like special proceeding, instituted befoi-e him in 
like manner. 
(■V^n^'v ^ ^^^' '^^^ supreme court niay, by au order, made at any time after 
iic"ii""' joinder of an issue of fact, and before the trial thereof, remove t« itself 
.uurpiiiii"'" ^^ act.ion or a special proceeding pendine in a superior city court, tot 
wun. the piu-pose of changing the jilace of tiial or hearing thereof. Wher» 
an order for a removal is maile, as prescribed in this section, the plaw 
of trial or hearing must be changed by the same order t^ another 
county. A certified copy of the order must be tiled in the office of the 
clerk of the caivt, in which tbe action or special proceeding was com- 
menced. Thereupon it is removed into the supreme court ; and Ihs 
subsequent proceedings tlierein must be the same, as if it had beeu 
originally brought in the supreme court. 
whcni anil g 270, All oTOer for the removal of an action or special proceeding, 
o»«i.* as prescribed in the last section, can be made only upon notice, and 
onler for by a special term of the supreme court, where the motion might be 
bugnuiwa. made, if the action or special proceeding was pending in the supreme 
court, and brought in the county where the superior city court i* 
located; and in a case, where an order, changing in like manner the 
place of trial or hearing, would be granted, if the action or special 
proceeding was pending in the supreme court. 
A).|'Fjil § 271. An appeal from an order, made upon such a motion, must lie 

orreiuuvnf. taken and hewd in like manner, as if the action or special prcHeodiii)! 
was pending in the supreme courL, and triable in the county from which 
the place of trial is chimged. Siirli mi npiieHl hriiit's up to the ^uaral 
term, and thence to the court of appeals, if the order is appealable to 
that court, all questions whicli were before the special term, and the 
appellate tribunal must dispose of the same, as if they were originBlly 
presented to it, 
oraerbo § 272. An order to stay proceedings, for the purpose of affording an 
cShuS^ui opportunity to make such an application for removal, may lie made hy 
j>RK;ure n judge, authorized to make an order to stay proceediuffb, ciiher in 
"^^'"^- Hie court where the action or special proceeding is pending, or in lh« 

mijHYMno court, and with like effect, and under like circumstancea. 

HcniovBiio g 27y. If all tlie judges of a Kuperior city court are, for any reason, 

"urtT" incapable of sitting upon the trial of an action, or the hearing of a 

T^m special proceeding pending therein, or if all, or all bnt one, of tin 

vj^euun judges of a superior city court are incapable of sitting upon the hear- 

MWBot »ci. jj,g of „j, appeal therein, the j iidges of the court, or n majority of them, 

must make and file in the office of the clerk of the court a certiiicnhj 

of the fact, Thereupon the action or special p»ceediiig is removed t*i 

the supreme court;and the subsequent proceedings therein must be 

the same as if it had been originally brought in the supreme court. 

KiaooTni }j 274, The supreme court, where the parties manifest in writittg 

[II?",™' their consent, must make an order directing that an action or special 

ouuriw pi(;M:ecding, pending in that court and triable in a i:oLinty where a 
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--ti»?>rii>r fity conrl is locHted, lie removed to the superior city court, or, 
-,'. 'Lf city of New York, to either of those courts therein, «a specified 
II ■i-.' cotiafiit. A certified copy of the order must be filed in the office 
■ I ' fi.? cl«rk of tlie court to which the action or special proceeding ia 
I ■■fi-T^'d to Im roinoveil. Thereupon it is removed accordinfjly ; and all 
I MbaeqiiPtil (mn'oedinffs therein must be the same as if it had been 

Tinally l-rouffht in the Buporior city court.. 
375. Where an actiim oi' special proceeding is removed from cue 
I fwrt Uf another, as jire.scrilied in this article, the clerk of the court 
I titn which it is reninvi-il miint forthwith deliver to the clerk of the 
I ttiiirt !•> which it ia retmiviecf all papers filed therein, and certified 
I mpifs (if all minuter iind t^utries relating thereto, which must be filed, 
Itat^Tcd, or recorded, as the case requires, iu the office of the last men- 
Ibourcl clerk. If the action or special proceeding is removed to the 
l«Mpi«tM« cmrt., and the i)lace of trial or hearing changed, the delivery 
ftniMt l»e miide to the clerk of the county in which the order of removal 
l£t«cin tbe trial or hearing to be had, 

I § i7tf. The removal of an action or special proceeding, as prescribed 
bli tluN article, does not invalidate or in any manner impair, a process, 
^■nrtuoual remedy, or other proceeding, or a bond, undertaking, or <v or JM-'^ 
^■Mniizatice, in tbe action or special proceeding so removed; each of "c^il^ii^l 
^^^ttMnitiuues to tiave the same validity and effect as if the removal "" 
I^H'Bot been wade. Where bail has been given, the surrender of the 
■piiniiliiiir in the court to which the action or special proceeding was 
■ nnoved, ha^ the same effect aa a surrender in the court from which it 
I Bu removf^d would have had if the action or special proceeding had 
BwrnuDed therein. 

I i2!J7. Iu an action or special proceeding brought in a superior city wyiw 
■Mtrt. &u order may Iw made without notice, or an onler to stay pro- fn/igoM 
BmiliiigB may be made uiwn notice by the county judge of the county tiil.So 
Hfltere tbe court is situated, or of the county where the attorney for the 
H«(filteant resides, in a case where a judge of the superior city court 
Iwidit iniike the same out of court, and with like effect. 
I E ^^ A superior city court has power, in an action or special pro- 
Httnling tif which it has jurisdiction, to send \ia process and other man- 
HlMnintoanycounty of the State, for service or execution, and t« enforce 
HdiJipn<-e thi^reto, with like power and authority as the supreme court. 
H $ 279. \ special proceeding, instituted before a judge of the supe- 
Bnr lamrt of Buffalo, or the city court of Brooklyn, or a proceeding I^Jne'SI W 
^uMUDrticed before a jurlge of either of those courts, out of court, in an rum im« 
HmIuii or special proceeding pending in his court, may be continued, tin'^nuil- 
HRhkthii« u> time, before one or more otiier judges of the same court, uiii before 
^Hriberilied by law, with respect t>o like proceedings, l>efore a judge 
^^^^^•rt of record in the city of New York. I 

^^^|bl The judges of each superior city court, or a majority of them, ApixnaJI 
^^HVAma time to time, appoint the times for holding the general, |"^"''*'» 
^^HlSll BOd trial terms of their court. They must also assign the 
^^Ei^KS to bold each of the terms, and designate the trial therms at 
^BhU tames of fact "re triable by a jury. A general, a special, and 
Umb or more trial t«rms, may be appointed to be held, and may be held, 
[ ifce Nune time. The judges, or a majority of them, must also 
I larai reaxjnuble times, when a judge must attend at chambers, and 
[ ipuH^ the jtidge to attend for that purpose, Kach appointment, 

I ^ >s [tm&cribed in this section, must be signed by the judges 
k ikittg tltti some, and filed in tlie clerk's office. A copy thereof must 
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be published in the newspaper printed in Albany, in which legnl I 
notices are required to be published, and in two newspapers priuttd I 
in the city where the court is located, at least once in each week (a I 
three successive weeks, before a term is held by virtue thereof. 
H-ra"*bi- ^ ^^'" ^ KHueral term of a superior city court must be held by«t 
wbnin least, two .i'lnyes. Two must, (-oncur to determine a caneie; otberwiw, 
iieid.oio. jf must he reheard; except that if the remaining jud^e or judges aie 
(liaijiialitied to sit upon an ap[>eal, the judgment or order appealed 
from must be affirmed, unless a rehearing is dii^eted, 
iii,j*MciJii g 2ft2. A special term or a trial term ot a superior city court must be 
fprais. lield by one judge. 

SiTW rec- § 2fi3. When the chief-jud|^e of a superior city court certifies, that s 
iu'piiueof book of niiiititeB, records, indices, or dockets of judgmente, iu the uffitr 
}i'™ ■"""- of t.he clerk of the court, has become so mutilated or injured, that it 
jucwt caimot be conveniently used or correctly examined, the clerk of U* 
court must cause a copy thereof to be made. The expense of making 
the copy, not exceeding ten ceiit^ for each folio, is a charge, iu the city 
of New York, upon that city, and, in the city of Buffalo, or the city of 
Brooklyn, upon the county where the court is located; and it must be 
paid by the comptroller of the city of New York, or the county treas- 
urer, as the case requires, upon the certificate of the clerk, that the 
copy was made pursuant to his direction. The cojiy, when certified 
by the clerk t« be a correct copy of the original, has, presumptively, 
the effect of the original. The original must be preserved, and maj 
be referred to at any time, by the direction of a judge of the court. 
Clerks anil g 284. Each superior city court has a clerk, who is appointed, and 
c'triu. ™*y I's removed at pleasure, by the judges of the court, or a majority 
of them. Each clerk, by a writing under his hand andtbe seal of lb* 
coiu^., filed in his office, must appoint, and may at pleasure remove, i 
dejjnty -clerk. The deputy-irlerk haa all the powers, and may perform 
all the duties of the clerk, when the office of clerk is vacant, or at th» 
clerk's office, wlieii the clerk is absent therefrom, or at a term « 
sitting of the court, which the deputy-clerk attends. Each clerk aud 
each deputy-clerk mnst subscribe, and file in the clerk's office, the Cou- 
stitntional oath of office; and is entitled t« a salary, fixed and to )* 
paid as prescribed by law, 
Siieclal g 285. A. special depnty-clerk of a superior city court, appointed as 

ci«rk»f prescribed by law possesses the same powers as the clerk, at a sittini? 
or term of the court which he attends, with respect to the husineas 
transacted thereat. 



ARTICLE SECOND. 

Pbottbiohh Bici.rstvti.T jipflicablb to tub Covbt o: 
City asc Coomtt or Naw Yoke, anu tuk Sdpbbk 

NSW YdRK. 

2S6. Special jnriwiiction of the cnmnipn pleas. 

SST. Bach court to c^mxiat nf eix judf^i chief-judKB. 

288. AssiHtance. etc., iu clerks' othces. 

2SS). SleDOfrnphet-B. J 

aWl. Stenographer fin- eitra temj, I 

21H. Ciiers. I 

g 286. In addition to the jurisdiction defined in aectinns two hwndrrf 
and sixly-three, two huntb^d and sixty-four atid two hundred at>4 




CHAP. III.] BUFFALO SUPERIOR COURT. §§ 287-291 . 

ART 3 

sixty-five of this act, the court of coraraoii pleas for the city and county of the com 
of New York, has power and jurisdiction to vacate and set aside a mon piea^*. 
jiidirnieiit^ entered in any court held within that city and county, upon 
a forfeited recognizance, upon the terms and conditions specially pre- 
scribed by law for that purpose ; to remit a tine or forfeited recogni- 
zance, in a case where a county court can remit the same, and in like 
[QHiiiier ; and to entertain any special proceeding, which, in any 
fouuty except New York, may be instituted in the county court. 

§ 287. The court of common pleas for the city and county of New Each court 
York, and the superior court of the city of New York, consist of six o'f sfx^*^ 
judges for each court ; one of whom must from time to time, as a va- J^'^^es; 
cancy occurs, be appointed chief judge of his court, as prescribed in Judge. 
the Constitution. 

g 288. The clerk of each of those courts may appoint and at pleasure Assistanu. 
remove, such special deputy-clerks and other assistants, as he deems clerks" 
necessary ; but a special deputy-clerk or an assistant, so appointed, is offices. 
»t entitled to any compensation out of the treasury of the city of New 
York, unless his compensation is fixed by law, or allowed pursuant to 
kvr. 

§ 289. The judges of each of those courts, or a majority of them, stenogra- 
■Qst appoint, and may at pleasure remove, a stenographer for each ^**®"- 
term of the court, for the trial of issues of fact, constituting a distinct 
part. Each stenographer so appointed is entitled to a salary, fixed 
*d to be paid as prescribed by law. He must attend all the sittings 
rf the part for which he is appointed. If the judge requires a copy 
rf any proceedings, written out at length from the stenographic notes, 
femay make an order directing one-half of the stenographer's fees 
icrefor, to be paid by each of the parties to the action or special pro- 
tteding, at the rate of ten cents for each folio so written out, and may 
•ifofce payment thereof. If there are two or more parties on the same 
lie, the order may direct either of them to pay the sum payable by 
tfccir side, for the stenographer's fees, or it may apportion the payment 
hereof among them, as the judge deems just. 

§290. The judge who holds an extraordinary trial term of either of steno^a- 

Iko&e courts, must appoint a stenographer for that term, who is subject ex&Vterm. 

ti all the provisions of law relating to an assistant stenographer, and 

i entitled to a compensation, at the rate and in the manner prescribed 

V law for the official stenographer. 
§291. The judges of each of those courts, or a majority of them, criers. 

last appoint, and may at pleasure remove, one crier for their court. 

lach crier so appointed is entitled to a salary, fixed and to be paid as 

p«cribed by law. He is not entitled to any other compensation. 



M ARTICLE THIRD. 

?B0T1SI0K8 EXCLUSIVELY APPLICABLE TO THE SUPERIOR CoURf OF BuFPALO. 

teK>5 292. Additional jurisdiction. 

•2J«3. Id. ; in special proceedings. 

294. Exclusive iwwera in certain cases. 

295. Court to consist of thi-ee judges ; chief-judge. 

296. Number of general and tnai terms. 

297. Demurrers to he tried at general term. 

298. Clerk may charge fees. 
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aOS. Shi^iiff, conaUbleB, etc., tii nttend coiii'l ; eiitoiiil powpra in ronlcnqit 

30.1, AssesHOis to i-Qtiim j uiy list. 

304. Dmningtriiil jorore. 

305. Natif^ng ti-isJ jurors ; their fees. 
31H), A'lilitidaal jurors mny be oi-dei-e<l. 

Atidicionni § 292. Ill addition to the jurisdictiou defined in eectiona tvto hati- 
{"onT dred and sixty-three, two hundred and sixty-four, and two handled 
and sixty-live of this act, the jurisdiction of liie superior coiut of 
BiifTalo extends to the following actions and special proceedings 1 

1. To an action founded ujiou a contract, where tlie defendant, iir. if 
there are two or more defendants, wliere either of them, is a resident 
of that city, or occupies a. teuement, for the transaction of his or their 
ordinary buainess, in that city ; or where the Bnmnions is served npon 
either of tlieni in tliat city ; or where the contract was made in ittat 
city. 

2. To au action for any other cause, where the defendant, or, if there 
are two or more defendaiit.a, where all the defendants proceeded affaiiist, 
occupy a tenement iu that city, for the transaction of thoir oomnuy 
business. 

3. To an action to recover damages against one or more common ca^ 
riers, not being residents of t>ie 8ta1«, where tlie defendant, or, if then 
are two or more defeiidanta joiirtly liable, where one of them hati pn^ 
erty in that city, 

4. To an action against a domestic corporation, which transacte its 
general business in ftiat city, or has au office or agency in that ciij, 
for the transaction of biisine^ ; or against a foreign corporation, whicli 
has property in that city, or an agency therein. 

5. To au action or special proceeding against the city #f Buffalo, w 
an officer thereof. 

W.tin §293. The court also possesses and exercises, within the city o( 

^!S^U,i. Buffalo, in any matter which arises, or the subject wliereof is locaWii 

i"B»- or situated within that city, jurisdiction, power and authority, coiiciu^ 

rent and co-extensive with those conferred upon the supreme court, in 
a like case, by any statutory provision. 

Kteinaivo § 294. The court also possesses exclusive jurisdiction and power ai 

\'f""n '" follows : 

niuie*. 1. Where an action, commenced in a justice's court in the city of 

Buffalo, has been discontinued upon the delivery of au undertaking, 
because the title to real [jroperty came in question, it possesses exclu- 
sive jurisdiction of an action for the same cause, lirought pursuant to 
the undertaking. 

2, It has exclusive power to remit a fine imposed or a recognizance 
estreated by it. 

CtnrtU) § 295. The court consists of three judges; one of whom must, from 

throe"" time to time, as a vacancy occurs, be appointed chief-judge, as pre- 

iu'ic"' scribed in the Constitution. 

jutige. § Wa. At least four general terms and six trial terms of the court 

wipI ml niust l>e appointed to be held iu each year. 

tenoB. e 297. An issue of law iu an action iu the court must be tried at the 

Til He trieil " , . 

B> g«tienu general term. 
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§ 298. The clerk of the court is entitled, in addition to his salary, p, . ' 
for any service performed by him, to the fee allowed by law to a cuarg"**^ 
ct>anty clerk, for a similar service, performed in the supreme court, or ^'^*^^ 
the court, of oyer and terminer. 

§ 2V>9. Where the deputy-clerk of the court dies, resigns, removes Deputy 
fn.»m the city, is removed from office, or becomes otherwise iwcapable spcHai"'^ 
of actintr, the clerk nmst appoint a deputy-clerk in his place. The 'U-imty 
clerk, if the judges of the court, or a majority of them, deem it neces- ''^*^^ ' 
sary fi>r the pi*o[»er transaction of its business, from time to time must 
appoint, and may at pleasure remove, in the manner prescribed by law 
ft)r the appointment and removal of a deputy-clerk, a special deputy- 
clerk, whose compensation must be paid by the clerk. 

§ 3i.K). The judges of the court, or a majority of them, must appoint, stono^ra 
and m:iy at ple;i.¥ure remove, a stenographer of the court, who is euti- ^*"*^''* 
Tied to a salary, fixed and to be paid as prescribed by law. He must 
attend each t«3rm of the court, where issues of fact in civil or criminal 
cau*^ -s ar«» triable. If the judge requires a copy of any proceedings, 
wri-.r»^u (Hit. at length from the stenographic notes, he may make an 
ordt.T iliri^oting the stenographer s fees therefor, at the rate of six cents 
fir t?ac]i fniif) so written out, to be paid as follows: 

1. In a c-ivil action or 8i)ecial proceeding, by the party entitled to 
C'^:»trj n[>on the verdict, decision, or report; who may tax the sum paid 
therein-, as a disbursement. 

2. In a criminal action or special proceeding, by the county treasurer 
«^ Erie connty, a.s a county charge. But, in such a case, the judge 
may fix such a sum, not exceeding the rate specified in this section, as 
he *leems proper. 

§ 301. The judges, or a majority of them, from time to time must Ci-icr. 
apjKtint, and may at pleasure remove, a crier for the court, who is 
entitled to a salary, fixed and to be paid as prescribed by law. He is 
not entitled to any other compensation. 

§ 8<)2. The sheriff of the county of Erie, or his under-sheriff, or a shorior. 
•lepiity-sheriff, designated by him, and as many policemen of the city J!}^,."*^ to at'* 
'if Biitfalo, as the court directs, must attend each term of the court. t«»nil coon; 
A policeman, in attendance upon a term of the court, may, under the powers in 
•li^ction of the judge presiding at or holding the term, notify tales- (ontcmpt 
mm or additional jurors, and execute a mandate of the court, issued in 
a case of contempt, with like effect and in like manner as if he was the 
sheriff. But a policeman is not entitled to any fees, or other compon- 
ation. except his salary, for a service performed by him, as prescribed 
in thi.s ejection. 

§ 3<W. Tlie assessors of the city of Buffalo must, in the month of May Assessors 
in each year, make out, return, and iile with the clerk of the court, a -,"^7 list" 
feof not less than six hundred residents of that city, not exempt fn»m 
jaiy duty, qualified to serve as trial jurors in the court. For that [)ur- 
po*e, the as^sessors may, in their discretion, associate the clerk of the 
roun with t.hem. The court, at any term thereof, may, from time to 
time, make an order, directing the assessors to make out and file, 
within a time specified in the order, a new list of jurors, or a list of 
uv number of additional jurors ; and it may punish an omission to 

ibev sJich an order, as a contempt. 
§ 304. At least fourteen days before the time appointed for holding nrnwinff 

it<^^n of the court, where issues of fact in civil or criminal causes are i'»a' Jurors. 

triable, the clerk of the court, in the presence of a judge thereof, must 

itVK from the list so returned by the assessors, the nauies of thirty-six 
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prmotiB, wr «iw:li oilier niimber a» the couil, at any term thereof, directs, 
tw Hjrve an trial jiirorfe. The drawiiiff must he poniiiicl^d aa pre§crib6d 
by law, for the drawing of trial jiirura bj a wmaiy clerk, except that 
iiotiw tht^rwif itt iiol iiWffsaarj-. A list of the names of the iiersons 
drawn iiiiml be t«rt4fie<l by the <lerk and altendiug judge, and deliv- 
ered to the bberiffof Erie county. 
KyU<yi"« g 305. The sheriff must therenpon notify each of the persons so 
ro»: liukr drawn, ne prescribed by law for notifying a juror drawn to attend a 
*" t«;nii of the circuit court. Before the first day of the t«nu, the sheriff 

must tile the list with the clerk, accompanied with hie retiiro, specify-. ' 
hi>r who were uotitied, and the manner in which eacli j^ierson was . 
niftified. The clerk must mnke the same disposition of the ballots, 
coDtaining the names of the jurors who have served, of those who did ' 
nut uppear, and of those who were discharged, as prescribed by law, ' 
with ret«i>ect to the circuit court. Each juror, attending a t«rm of the ^ 
court, must l>e paid by the county of Erie, the same compeiisntiou as a | 
Juror attending the circuit court. 
A'i'ilU-iiiiii g '3()B, \_t a term where issues of fact, in civil or criminal causes, ara 
{wot^"rwii triable, the conrt may, in its discretion, direct additional jurors to lia 
druwti from any list relumed by the assessors, and require the sherit^ j 
or II poticeman in attendance upon the l«nn, forthwith to notify them J 
to att.end ; and if a peitton so drawn cannot be found, the court may I 
cause his name to l>e returned to the box. 1 

ARTICLE FOURTH. 

PnilVIBTOKB EICLKSIVELJ AITLICABLK TO TUS ClTY CornT OP BhIHIKLVS. 

BHt/TluH HOT. Ciiiirt conhiets of three Ju(9g;ea ; cbief-jui!^. 
BIIH. Court always open; iiuniV)erof ti-ial tt 
8011. Appdnlment of dunuly clerk 
910. Cfcrk may charge fees. 
ail. Eherilf, etc., to attend tertnfl. 



iiiuor"" ^ '^^' '^® '^'^^ court of Brooklyn consista of three judges; one __ 
iiirpo whom must, from time to time, as a vacancy occurs, be appointed chie£l 
i'fi'ii^" judge of the court, as prescribed in the Constitution, 
jtttij*. g a08. The court is always open for the transaction of any businea^ 

couri «i- for which notice is not roquiroa to be given to an adverse party. A 
numbn'r™!!!'' least ten terms thereof, for the trial of issues of law or of fact, 
irUlitnii. bo appointed to be held in each year. ^ 

Ai'pniui- § aim. The judtjes of the court, or a majority of them, may appi^^ 
IToi'iuiy 1* many spi-cial deputy clerks and assistauts in the clerk's office f 
ailm "I'u ""*y '^^^"^ necessary. Each officer so appointed ia entitled to a : ' 
lo orark. lUed and to be paid as prescribed by law. 

cierii m«y !9 SIO. The clerk of the court is entitled, in addition to his eali 
"^f for any service j.e._"onned by him, to the foo allowed by law to a 

clerk, for a similar service. 
Bhwiff, § Sll. The sheriff of the county of Kings, his under-sheriff, 

woiliDrmi. deputy-sheriff, designated by him, must attend each term or sittii 
the court. If a deputy sheriff is designated to attend he ahi 
entitled to the same comDeniation as is allowed by luw to mease: 
and attendants uixm said court, and shall be paid in the same mai 
The judtfe or judges holding the term mayreipitre more th: 
deputy slieriff to attend should it. be deemed necessary. 

g ;>13. The esoenses of the court are a county cb&rge, and n 
oUowod and paid iu like manner as other county cbai^eo. 
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TITLK 4 

\ 318. The judges of the court, or a majority of them, from time to 
le m.ust appoint, and may at pleasure remove, one or two stenog- pheref^*^ 
•hers, as they deem it necessary for the business of the court. Each 
nographer so appointed is entitled to a salary, fixed and to ^>e paid as 
.<cribe(l by law. He must attend each term of the court, where 
les of fact in civil or criminal causes are triable. If two stenog- 
•hers are appointed, the judges of the court must assign to each his 
,re of the business. A stenographer may, with the assent of the 
ges of the court, or a majority of them, appoint an assistant-stenog- 
>her, t4y aid him in the discharge of his duties, whose compensation 
)ayable by the stenographer, and is not a county charge. 



TITLE IV. 

The marine amrt of the dtp of NeuhTork. 

Tnojr' 314. Marine court a court of record.* 

315. Juiisdiction. 

316. The lust section limited. 

317. Junsdiction in mai*ine causes. 

318. No x>ower to naturalize aliens. 

319. Removal of action to supreme coui't from marine court. 
820. Justices ; their general duties. 

321. How susi^ended from otiice. 

322. Chief-justice ; how designated; his general duties, etc. 

323. Justices may make rules. 

324. CouH when open ; justices to designate terms ; routine of business at 

the tenns, etc. 

325. Tenns, where held ; publication of appointments. 

326. Justices may take oaths, acknowledgments, etc. 

327. Orders, etc., how made. 

328. Clerk, deputy-clerk and assistants. 

829. Genei*al duties of deputy-clerk. 

830. Special deputy-clerks. 

331. Clerk to account monthly for fees, and pay over the same. 

332. Stenographers. 

333. Interpreter. 

334. Id. ; penalty for misconduct. 

335. Court may appoint attendants, etc. 

336. Interpreter and attendants not to receive fees. 

337. Suspension of an officer of the court. 

338. What mandates may be executed without the city. 
839. Direction and execution of mandates. 

§ 315. The jurisdiction of the marine court of the city of New York JoHedio- 
itends to the following cases : ^^^' 

1. An action against a natural person, or cgainst a foreign or domes- 
ic corporation, wherein the complaint demands judgjpent for a sum 
f money only, or to recover one or more chattels, with or without 
Imiages for the taking or detention thereof. 

2. An action to foreclose or enforce a lien upon real property in the 
% of New- York, created, as prescribed by statute, in favor of a per- 
tti, who has performed labor upon, or furnished materials to be used 
• the construction, alteration, or repair of a building, vault, wharf, 
fence, or other structure ; or who has graded, filled in, or otherwise 
ttpioved, a lot of land, or the sidewalk or street in front of or adjoin- 
iig a lot of land. 

* Section 314 stricken out. 
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se<jiient general term, of a cause (leuril by them, 1j1 at a previous gen- 
era! term. 

§ 325. Each term so appointed niPist he lield at the city-hall in tli" 
city of New-York, except Mint aLixiliary or additional parts, for li" 
trauaaction of any bnsiiiees specified in the appoiiitinen!., may be hel.l 
elsewhere within the city of New-York, as desigimiod in the appoim- 
ment. An appointment must be published in twn newspapers, piil- 
lished in the fily of New- York, at least once in eai'li week, for tlirett 
successive weeks, before a term is held in pursuance thereof. 

§ 828. Each of the .iusticea may, within the city of New-York, 
administer an oath, or take a deposition, or the acknowledtniient i>r 
proof of the execution of a written instrument., and certify the same, in 
like manner and with like authority and effect, oa a justice of tlie 
snpreme cotirt, 

§ 327. In ftii action brought in the court, an order cannot be moile, 
or a warraut of attachment granted, by an officer, other than a justice 
of the court ; and each provision of this act, which empowers an i)ffirer. 
other than a judge of the court, in which an action is brought, to make 
an order therein, must be constrned aa being exclusive of an actiim 
brought in the marine court. 
ciBrit, clop- § 328. The court has a clerk, who is appointed, and maybe remove-l. 
atHi''«MiM- B,t pleasure, by the justices thereof, or a majority of them. lie ran-l, 
»"■*■ by a written instrument under his hand, filed in his office, appoint, 

and may at pleasure remove three deputy-clerks, and not more than 
ten assist.ants. The clerk is responsible for the faithful discharge oi 
his duty, by each deputy clerk and each assistant. The clerk, each 
deputy-clerk, and each assistant, is entitled to a salary, fixed and to 
be paid as prescribed by law. 
Siiioi^r § '^•^- ''^''^ clerk, and also each deputy-clerk, before he enters upon 
ileput/ the duties of his office, must subscribe, and tile in the office of the cletb 
niork. ^f jjjg ^.jiy ^,j^ county of Mew York, the Oonstitntional oath of office. 
The deputy-clerk has all the powers, and may perform all the duties 
of the clerk, when the office of clerk is vacant, or at the clerk's ottii'e, 
when the clerk is absent therefrom, or at a terra or sitting of the court 
which the deput.y-clerk attends. 
Oiipuiy ^ ■^^"' '^^^ clerk may designate as many of his assistants, as tV 

ckTka. justices of the court, or a majority of them, deem necessary, a« specinl 
deputy-clerks. Each special deputy-clerk possesses, in the abjeiice »( 
the clerk and a deputy-clerk, the same powers as the clerk, at any 
sitting ur term of the court wMch he attends, with respect to the busi- 
ness transacted thereat. 
Clerk to § 331. The clerk must receive, for the use of the city of New York, 

mo'iiih"!- ^^^ ''^^8 allowed by law. He shall not perform any service, for wbicli 
furtees, a fee is allowed by law, until the fee therefor ia paid to him. He 
"vcr'Se must, on the Brst day of each month, or within three days thereafter, 
»iune. retider to the comptroller of tiie city an account, under oath, of all foos 

received, directly or indirectly, during the preceding month, by him, 
or by a deputy-clerk, or either of his assistants, for any official swrvice; 
and he ninst, at the same time, pay the same into the tjeasury of t.h.) 
city of New York. When the return and payment are so made, th" 
clerk is entitled to receive hia compensation, for the period included 
in the return. He is not entitled to compensation for a period for which 
he has not, made his retnni and payment. 
stonoKrn- § ^'d'2. The clerk of the court must appoint three stenographers of 
phera. j[|g court, and may at pleasure remove either of them. The justices 



coAP. m.] ATTENDANTS, BTC.; MANDATES. §§3 33-383 

I'f l.lie i-iiiirt, or a iiiiijority of them, must, from time to time, asaigii 
-acti of llie nleTiojfiaj.ht'r-t to iliity at the trial terms. Each eteiiogra- 
plier is uiititleil in a salary, fixed and to be paid aa prescribed by law. 
H« iiiri«l Ritend eadj term to which he is assigned. 

§ 333. The clerk of tlie court, from time to time, must appoint and, luior- , 
may at pleaaiire remove, an official interpreter of the court, who is p"^"- 
I'lifitied to a salary, fixed and l« be paid as prescribed by law. Before 
■r^Kteriiic uiioH his otRL-ial dntien, he must subscribe, and tile in the 
■ •ffice of the clerk of the city and county of New York, the L'onstitii- 
liurial oath of office. He must attend a.ny trial or special term of the 
court, where his services are required ; and the justices of ihe court, or 
a majority of them, may, by order, regulate hia attendance. 

§334. If the official interpreter knowingly and wilfully, falsely m -l""*-! 
interprets any evidence, matter or Ihin^, l>etween a "itness and the Hilioon^ 
(■■•urt. or a justice thereof, in the course i>r an action oi' special proceed- ''■"'' 
ing. he is guilly of jierjury. 

§ 335. The clerk of the court ni'ist ap^ioint^ and may at pleasure c:crk mart 
rumove. an many attendants upon the coiirt as he deems necessary, not JiBnluSu^' 
exceeding thirteen; the juallces of the court, or a majority of them, 
laay re^inote their attendance. Each attendant is entitled to a salary, 
lUed and to be paid as preiscribed by lavr. 

g 336. The clerk, the deputy-clerk, an assistant to the clerk, the g?,'^^^ 
flicial int^[ireter, ur an attendant, shall not receive any fee or com- nn<l'niirad- 
t-engation, except bis salary, for any ol&cial service performed by (SJVISi'rt *" 
liim. »«»- 

§ 337. A justice of the court may, by an instrument under his hand, uri^H^^^^ 
OLSpend a stenographer, or an officer specified in the Inst section, for a nr ihu 
|«riod not exceedinjj ten days from the tiling thereof. Such an inatrn- "'""''" 
uient must express the cause of the suspension ; it must lie tiled in the 
«3ice of the clerk of the city and county of New York ; and it may l>e 
mvoked, at any time bcf'ire the expiration of the perioil of jus|ipiifiiin, 
liyan InstTument tiled in like manner, under the hand of the juatice 
who executeii the first itisirumeiit, or the hands of a majority of the 
Justices of the court. Where Mich nn instrument has been revoked, 
the officer Hhall not be a>rain suspended for the same caii«c. 

§ 33d. A mandate of the court can be executed only within the city wi»t nun 
a New Turk, except wt follows: u!«S 

1. An execntioD upon a judgment rendered therein, for a siun exceed- "i ^jf""*' 
iug twenty-five dollare, may be issued out of the court, tested in the " ^' 
name of the chief-justice thereof, to the sheriff of any county, wlierein 

the jndgniPUt has been duly docketed. 

2. A Biibp(Ena may bo served witliin either of the counties of lUcb- 
nioiid. Kings. Queens, or Westchester. 

3. A warrant t^ apprehend a witness for a failure to obey asnbpoena, 
may be executed by the i^heritl" of the city and county of New York, 
era marshal of tlmt city, within either of those counties. 

4. An order duly made, in an action pending in the court, requiring 
the perforniaiice of an act by a party thcreJ^j, or by an officer, may be 
Mrved upon a person bound to oUty the urder, and his obedience thereto 
niay be required in any part, nf the State. 

6. An order to show cause, why a penson should not be punished for 
a contempt of the court, may be served by any person in any part of 
the Slate. 

5. A warrant to ajipreliend, and bring before the court, a person 
charged with such a contempt, may be executed by the sheriff of the 

til 
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city and county of New York, or a marshal of that city, in any part 
of the Htate. 
Direetion tj 3:)fl, In an action brought in the court, an order of arrest, a wan-uiit 
timior""'" of attachment, an execntion, or a requisition to replevy a chattel, mu-^i 
nuuiriHMjs. be liirectBil to and executed by the sheriff. Any other mandate, whitli 
must hfivo been directed to and executed by the sheriff of the city and 
country of New Y'ork, if it issued out of the supreme court, may, whei-e 
it issues out 'of the marine court., be directed to and executed either by 
that sheriff, or a marshal of that city, named theiein. A marahal in 
entitled to the same fees as the sheriff, upon a mandate directed to 
him, or ujion tlie service of a summons; aud each provision of law, 
relalinf,' to the execution of a mandate by the sheriff, and the power 
and control of the court over the sheriff executing the same, applies to 1 
the mai-ahal. The return of a marshal to ssuch a mandate, or his certi- ^ 
ficate of the execution thereof, or of the service of any paper served by ■ 
him, has the same force and effect as the like return and certificate i*** 
a sheriff. 1 



The county courU. 

ftRCTiOs MO. JniiBdiction. 

1)41. Dniiienlic t-ofi>m-iiti(in, etc., when deemed remdent, etc. 
342, Aclion. elc, wbei*in county yiAge ia incapable to act. 
Zi'A. Sujinaine uimi't niay remove BCtiiiD, and chauge place of trial. 

344, EHtHTt of oiilei' <if i-emuval j appeiil, etc. 

345, Slay i>l' iniHM^edin^. 

346, Removal of nftion not to impair pi-oceaB, etc, 
341. County court may send its proceaa to any county. 

348. When JiuiadlFtion, etc., co-extenuve with supreme court. 

349. Power iif couaty judge in special iiroceedingB. 

350. Fines one] peoaltiea ; how remitted. 

351. Ri»trictiona iiiwn power to remit, 

3.'ia. Notice of application, etc.; costs to be paid on reroiaaion. 

353, Fines impoiieil by justices of the i>eai:e ; how remitted. 

854. Who may mshe oi^eni. 

365. County toufl when open; terms thereof. 

DoH. Motiue of a)>|>oiiituient to lie published. 

557. Jurors, hiiw drawn and summoned. 

3118. Btenniri-aphein fiu' county courts. 

3o9. Htenoici-apher fcr coanty i^cui'ts and surrogate's coui't in Eings « 

SfiO. ia,i i.s(.ii.lKnt-stBnot'raphei-. 

3tll. Sttino^'aphei' for i:oimly courts of Monroe and LivingBton coifl 

I 340. The jurisdiction of each county court extends to the follol 
actions and special proceedings, in addition to the jurisdiction, 
and authority, conferred upon a county court, in a particular c 
special stal.utory provision : 

1. To an action for the partition of real property ; for duwerj 
the foreclosure, redemption, or satisfaction of a mortgage npoM 
pro|iert,y ; or to procure a judgment requiring the specific perfor 
of a contract, relating to real property ; where the real propt 
which the action relates, is situated within the county; or to for 
a lieti upon a chattel, in a ca.^e specified in section seventeen hm 
and thirty-seven of this act, where the lien does not exw 
thousand dollars in amount, and the chattel is found within t 

2. To an action in favor of the executor, administrator o 
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of a jiiflgnieiit creditor, or, in a proper case, in favor of the judgment 
creditor, to recover a judgment, for money remaining due upon a judg- 
ment rendered in the same court. 

3. To an action for any other cause, where the defendant is, or, if 
there are two or more defendants, where all of them are, at the time 
of the commencement of the action, residents of the county, and 
wherein the complaint demands judgment for a sum of money only, 
not exceediiig^ one thousand dollars ; or to recover one or more chattels, 
the aggre^rate value of which does not exceed one thousand dollars, 
nth or without damages for the taking or detention thereof. 
I 4. To the custody of the person and the care of the property, con- 
I nirrently with the supreme court, of a resident of the county, who is 
' incompetent to manage his affairs, by reason of lunacy, idiocy, or 
habitual drunkenness; and to every special proceeding, which the 
supreme court has jurisdiction to entertain, for the appointment of a 
committee t>f the person or of the property, of such an incompetent 
person, or for the sale or other disposition of the real property, situated 
within the <.*ouiity, of a person, wherever resident, who is so mcompe- 
teut for either of the causes aforesaid, or who is an infant ; or for the 
•ale or otht^r disposition of the real property, situated within the 
ruunty, of a domestic religious corporation. 

5? ::^1. For the purpose of determining the jurisdiction of a county Domestic 
.i>Lirr, iu either of the cases specified in the last section, a domestic t/oJj*"JJc 
•oriJiOrftritJTi or joint-stock association, whose principal place of business when 
.-^ e:*tal»ii.she<i, by or pursuant to a statute, or by its articles of associa- re^acat, 
ion, or ij« actually located within the coimty, is deemed a resident of etc. 
he coui»Ty, and i)ersonal service of a summons, made within the county, 
»s pressrrihed in this act, or personal service of a mandate, whereby a 
^ji^ial i»rr»ceeding is commenced, made within the county, as prescribed 
ill this act for ])ersonal service of a summons, is sufficient service 
thereof ujx)ti a domestic corporation, wherever it is located. 

§ '^42. If the comity judge is, for any cause, incapable to act in an Action, 
«tiori or ii]»ecial proceeding, pending in the county court, or before ^'^!j"'... 
him. he must make, and tile in the onire of the clerk, a certiticate of c«.uniV' 
the fact : nud thereupon the special county judge, if any, and if ii<^>t {."'J/J'J^j^ ^^ 
&qualitied, must act as county judge in that action or special pro- uct. 
fWHliniT. Uix>n the filing of the certificate, where there is no special 
fnuutv ju<lg"e, or the special county judge is disqualified, the action or 
5pe«;ial pr^H-eeding is removed t^ the supreme court, if it is then pend- 
iBg ill the crfiunty court; if it is pending before the county judge, it 
■ay be cfuitinued before any justice of the supreme court within the 
ttiue jiKlicial district. The supreme court, upon the application of 
chher parry, made upon notice, and upon proof that the counly judge 
B ineapahie to act in an action or special ])roceeding pendiuLT in the 
•wmty ci»urr;, may, and if the special county judge is also incapable 
to act, must make an or<ler removing it to the supreme court. There- 
upon the subsequent proceedings in the supreme court must be the 
noie a-s if it had originally been brought in that court, except that an 

1«h)ectiou t-o the juriddictiou may be taken, which might have been taken 
tt tbe eoiinty court. 
|S4^ The supreme court may, by an order, made at any time after supreme 

i, and before the trial thereof, remove to Jit^nVove^oc 



, 6f an issue of fact, 

Wr an action, brought in a county court, under subdivision second ['^'j^^;/;^^^^ 
f BbdiTision third of the last section but two, for the purpose of pi.u.J'of 
tei^ng the place of trial thereof. Where an order for removal is '^^•'"*- 
■ifey 18 piescribed in tiiis section, the place of trial of the action 
be changed by the same order to another county ; and the sub- 
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sequent jinii.'oerlings therein luiiet be tbe eaiue, as if the action had 
been origiimiiy brought in tbe faiipreine rciiit. 
Etteet of g a44. Aji oi'cler 01 reiuova.1, ludde as prescribed in either of the laxt 
ruii*uv"u *wo sections, takes etfetil uifoii the etitry thereof in the office of the 
uppe»l.nt. comity flerk. Where the order directs that the action be tried iti au- 
ol.her county, the t-lerk with whom it is entered, must forthwith deliver 
to the elei'k of that Munty, all papers iiled therein, and certified copies 
of all minutes and entries relating thereto ; which must be filed, en- 
tered, or recorded, as tbe case reijuireB, in the office of the last men- 
tioned clerk. The provisions of section two hundred and seventy-one 
of this aut apply to an appeal taken from such an order. 
siayoriiro. g 345. An order to stay proceedings, for the purpose of affording n 
cew met. opj^rtunity to make the application for removal, may be made by the 
county judge, or by a jud^e authorized t« make such an order in (ie 
BUpreine conn., and with like effect and under like tircums-tances. 
iiomoyal g 346, The removal of an action or special proceeding', as prescribed 
"miioSn- in this titJe, does not invalidate, or in any manner impair, a process, 
imir pro. provisional remedy, or other proceeding, or a bond, undtirtakiiig, or 
recognizance in the action or special proceeding so removed ; ettch of 
which continues to have the same validity and effect, as if ihe reraoviJ 
had not been made. Where bail was given, the surrender of lia 
defendant in the supreme court has the same efl»ct, as a surrender in 
the county court would have had, if the action or special proceeding 
had remained therein, 
tawiiit § 347. A county court has power, in an action or special proceeding' 

tonrui""^ of which it has jurisdiction, to send it.s process and other mandatesioio 
iiroiTii ifl any county of the .State, for service or execution, and t« enforce (il»ft- 
njLoun J. ^gjigg thereto, with like power and authority as the supreme court. 
When In- § 348. Where a county court has jurisdiction of an action or a epedal 
cw, CO-'"' proceeding, it possesses the ssame jurisdiction, power and authority in 
cxwmive and over the same, and in the course of the proceedings therein, whidl 
preDin' tJie supreme court possesses in a like case ; and it may render any juds- 
conri. ment, or grant either pai'ty auy relief, which the supreme court tnisit 

reuder or grant in a like caee, and may enforce its mandates iti lus 
maimer as the supreme court. And tlie county judge possesses tU 
same power and authority, iu tlie action or special proceeding, which 8 
justice of the supreme court, possesses, in a like action or special pro- 
ceeding, brought in the supreme court. 
pnwer iif § 349. The county juilge also possesses the same power and anthoii^, 
jiMge^n "' * special proceeding, which can be lawfully instituted iiefore hin. 
ipecliil out of court, which a justice of the supreme court possesses iu a lilw 
ium-*^ ' special proceeding, instituted before him in like manner. 
Fiues Riiii § 350. Upon tbe application of a person, who has been fined by a 
How remit- court, or of a person whose recognizance has become forfeited, or of IU 
**''■ surety, tlie coLinty court of the county in which tbe term of tlie court 

was held, where the fine waa imposed, or the recognizuiire token, 
may, except as otherwise prescnbed in the next section, upon good 
cause shown, and upon such terms as it deems just, make an unkr, 
remitting the fine, wholly or partly, or the forfeiture of the recognizance, 
or part of the penalty thereof; or it may discharge the recognitauce. 
If a line so remitted has been paid, the county treasurer, or otlier oBicei) 
in whose hands the money remains, must pay the same, or the pw* 
remitted, according to the order. 
iiosirii-- § 361. The last section does not authorize a county court., to renut 

tioiis ujian any part of a fine, exceeding two hundred and fifty dollars, impowd 
64 
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(by a court of oyer aud terminer, or a court of sessions, upon & convic- ^^.^^^ 
Won for a criminal offence ; or a fine, to any amount, imposed by a. court rumit. 
ni[iou an officer or other person, for an actual ooutempt, or court, or for 
MiBobedience to its process, or other nmnilate ; or to remit or discliarj^e 
[■ recognizance, taken in its county, for the appearance of a person in 
muother county. In the latter caae, the power of remitting or diaeharg- 
Ijiig the recognizance is vested in the county court of the county, in 
nhicb the person is bound to appear. 

§ 352. Ah application for an order, as prescribeii in the last section trotie« a 
TOUt one, cannot be heai-d, until such notice thereof aa the court deems 5'^'il''e^^ 
I leasuikuble, hod been given to the district-attorney of the county, and omtiioir 
mitil he has had an opportunity to examine the matter, and prepare to nJusi™." 
uesist the application. And upon granting such an order, the court 
Imust always impose, as a condiction* thereof, the payment of the costs 
tiid expenses, if any, incurred in an action or special yiroceeding for 
the collection of the tine, or the penalty of the recognizance. 

§ 353. Where a person has been fined by a court of special sessions, Fine>i 
or by a justice of the peace, upon a toiivictiou for an offence, and has jj^o^', „, 
been committed to jajl for non-payment of the fine, the county court, the p**^J 
•f the county may make an order, remitting the fine, wholly or partly, t«i. "" 
ftud discharging him from his imprisonment. The power conferred by 
this section must be exercised in the manner prescribed, and subject to 
t)ie provisions contained, in the last three sections. 

§ 354. In au action or special proceeding in a county court, an order who mar 
may be made without notice, or an order t.o stay proceedings may ™^' *"' 
be made upon notice, by a justice of the supreme court, or by the 
^unty judge of the county where the attorney for the applicant resides, 
Ui a case where the county judge, in whose court the action or special 
troceediiig is brought, may uiake the same, out of court; and with 
Uce effect. 
§355. The county court is always open for the transaction of anycouniy 
iHUiiiess, for which notice is not required to be given to an adverse pppn-"'"' 
Mttf, except where it is specially presciibed by law, that the business tormi 
oust be done at a stated term. The county judge must, froiu time to """"^^ 
ime, appoiut the times and places for holding terms of his court. At 
east two terms, for the trial of issues of law or of fact, muet be ap- 
[xdnted to be held in each year. Each term may coutlne as long as the 
)ounty judge deems necessary. The county judge may, by a new 
Ippoiutmeut, change the day appointed for holding a term, or appoJTit 
me or more additional terms, or dispense with the holdiiig of a term, 
iritbout affecting any other term or terms theretofore appointed to be 
%eld. Each term must be held at t.he place designated by statute for 
tiiat purpose; except that the comity judge may, from time to time, 
idjourn u term tji any place within the county, for the hearing and 
lecisiun of motions aud appeals, and trials aud other proceedings 
kdttiont a jury ; and may apt>oint as many terms as he thinks proper 
lo be held, either at the court bouse or elsewhere in the county, for the 
Hue purpose. 

§ 350. Each appointment, made as prescribed in the last section, ^^l^^^^^ m 
Diust be filed in the county clerk's office, and a copy thereof published, Inont to ba 
ftt least once in each week, for three successive weeks before a term is P'"'"*'<i- 
beld, changed, or dispensed with, by virtue thereof, in the newspaper 
^If city of Albany, in which legal notices are required to be pub- 

[5] •Soil.U.coilgN.uJ. ^^ 
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''^ ' ^' lished, and also iii at least one newspaper, published in the county. ftiuJ 
as many additional newspapers, published therein, ae the county judge 
prescribes. The expense of the pnblicutioii is a county chnrfre. 
J.ii<)i-«, § 357. Jiirnrs for the terms of the county court, at whirh issues ol 

im-iuoii-'"' fact- are triable by jury, and of the court of sesaious, must be drawn 
"oJ. 3j„\ notified in the same manner as for a term of the cirnuit court, 

MFi""»^l'r S ■^^'^- "^^ board of supCTvisors of any county, except Kings, Lir- 
■■oiiiity ' iiigstini, and Monroe, may provide for the employment of a stenog- 
'"""'"■ ra|iher for the county court and court of sessions thereof, and must fis 
his compensation, and provide for the payment thereof, in tlie sanie 
manner as other county expenses are paid. 
llfoT^ g 359. The county judge of the couuty of Kings, from time to time 
I'duniy must appoint, and may at pleasure reuiove, a stenographer, to be ul- 
coS""?^ tached to the county court, and the court of sessions, of the couny«f 
-r«ioiu>in Kings, who is entitled to a salary, fixed and to be paid as prescribed by 
?Jm^. Ihw. He must attend each trial of an issue of fact in the county oourtw 
court of sessions. The stenographer a^ipointed aa prescribed in this 
section, may, with the consent of tlie county jud^e, appoint an aasiii- 
ant stenographer to aid him in the discharge of his duties, whose com- 
penaation aliall be paid by the stenograplier, and is not a county cliurjK- 
ulr'couBi^ § HBO. The county judge and the surrogate of the county of Kinp, 
i-rtoit.ew., from time to time, must appoint, and may at pleasure remove, ail in- 
miini^ terpret«r, to be attached to the county coml, the court of sessions, and 
the Burrogale's court of the county of Kings. Before entering upon the 
discharge of his duties, he must tile in the county clerk's office Uie con- 
stitutional oath of office, and an additional oath, which may be inror- 
porated into the constitutional oath, to the effect that he will fully wi^ 
correctly intiOrpret and translate each question propounded to a wiluew 
and each answer thereto. 
piioTSr' § ^'^^' "^^ jixlgo holding or presiding at a term of the county court 
Fupncir or court of sessions, in either of the counties of Livingston, Kingaraor 
Moano! Mouroe, where issues of fact are triable, may employ a ateuograpIi« 
iJvinpion to t4ike stenographic not«s upon trials thereat, who is entitled tojlconi- 
■racoim- pensatiou, to be certified by the judge, not e.xceeding ten dollars for 
n«» each day's attendance, at the request of the judge. The st^nogrttphefi 

compensation is a charge upon the county, and, iu the counties of Liv- 
ingston and Niagara must be audited, allowed and paid as other county 
charges ; and in the county of Monroe nutst be paid by the county 
treasurer on an order of the court, granted on the affidavit of the 
Btenogmpher and the certificate of the judge, that the servicea wcrt 
tendered. 
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TITLE 1. 



CHAPTER IV. 

LIMITATION OF THE TIME OF ENFORCING A CIVIL 

REMEDY. 

TITLE L — ^Actions for the recovery op real property. 

TITLE II. — Actions other than for the recovery of real 

property. 

TITLE III. — General provisions. 



TITLE I. 

Actions for the recotery of real property. 

haws 362. When the people will not sue. 

363. Action by grantee fi*om the State. 

364. Action after anulling' letters patent. 

365. 366. Seizin within twenty years, when necessary, etc. 

367. Action after entry. 

368. PossesHion, when presumed ; occupation presumed to be under legal 
title. 

369. Adverse possession under written instrument or judg'ment. 

370. Id. ; what constitutes it. 

371. Adverse possession under claim of title not written. 

372. Id. ; what constitutes it. 

373. Relation of landloi*d and tenant, as affecting^ adverse possession. 

374. Right not affected by descent cast. 

375. Certain disabilities excluded fvom time to commence action. 

§362. The people of the State will not sue a person for or with re- when the 
tywttoreal property, or the issues or profits thereof, by reason of the Uotsue^*^^ 
Bglit or title of the people to the same, unless either : 

1. The cause of action accrued within forty years before the action 
icommeiiced; or, 

1 The people, or those from whom they claim, have received the 
Rats and profits of the real property, or of some part thereof, within 
Ae same period of time. 

§^. An action shall not be brought for or with respect to real Action by 
jwperty, by a person claiming by virtue of letters patent or a grant, Som^e 
fctt tile people of the State, unless it might have been maintained by S'*^- 
jk people, as prescribed in this title, if the patent or grant had not been 
•aedor nuule. 

8361 Where letters patent or a grant of real property, issued or Action 
J^ by the people of the State, are declared void by the determina- S^ij,g'\"et 
Vft of a competent court, rendered upon an allegation of a fraudulent tere patent. 
Mpstioo or concealment, or of a forfeiture, or mistake, or ignorance 
[**Bttteriai fact, or wrongful detaining, or defective title; an action 
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,he premises in question, may be commenced, 
either by the people, or by a BiibBeqiient patentee or grantee of the 
same premises, his helrH, or aaaigne, within twenty years aftei the 
determination is made ; but not after that period, 
wiulin ^ ^^°" ^" aiittcn to recover real property, or the possession thereof, 

twenn- cannot he maintained by a party, other than the people, iinleea the 
irhun'neu. plaintiff, hia ancestor, predecesaor, or grantor, was seized or possessed 
>s^M*iy. uf the premises in question, within twenty years before the commenee- 
" '" nient of the action. 

TiiuiiuuH. g 3t(8. A defence or counterclaim, foinided npon the title to real 
property, or to rents or sei-vices out of the same, is not effectual, imleai 
the person making it, or imder whose title it is made, or his ancestor, 
predecessor, or grantor, was seized or possessed of the premises in 
qnestion, within twenty years before the committing of tlie act, with 
respect to which it is made. 
Aciion t; 367. An entry upon real property is not sufficient or valid a» s 

uieireiibT. pjaiQ,^ uless an action is commenced thereripon, within one yenr aft«r 
the making thereof, and within twenty years after the time, when the 
right to make it descended or accrued. 
roHouion, § 368. In an action to recover real proiierty, or the possession thereof, 
eiinted'"^ thb persoiL who establishes a legal title to the premises is presumed to 
i<ro8ivine.i ^^^^ '^^" possessed thereof, within the time required by law; and 
lo itenniipr the occupation of the premises, by another person, is deemed to htn 
i«gai HUB. tiee,, tmder and in subordination to the legal title, unless the preniiBW 
have been held and possessed adversely to the legal title, for twen^ 
years before the commencement of the action. 
Adverse § 3B9. Where the occupant, or those under whom he claims, entered 
llntS^nrli- ''ito the jiossession of the premises, under clfdm of title, exclusive rf 
raHQi'or™' ^"y '•'^^^ right, founding the claim upon a written instrument. U 
judguiout, being a conveyance of the premises in question, or upon the decree « 
judgment of a competent court ; and there has been a continned occu- 
pation and possession of the premises, included in the instrutuenl. 
decree, or judgment, or of some part thereof, for twenty years, under 
the same claim ; the premisea so included are deemed to have been httU 
adversely : except that where they consist of a tract, divided into loU, 
the possession of one lot is not deemed a possession of any other lot. 
Id.: whw § 370. For the purpose of constituting an adverse possession, by a 
couM taiei jjgpg^p claiming a title, founded upon a written instrument, or a jiing- 
ment or decree, land is deemed to have been possessed and occupied m 
either of the following cases : 

1. Wliere it has been usually cultivated or improved. 

2. Where it has been protected by a substantial iuclosiire. 

3. Where, although not iiicloaed, it has been used for the supply of 
fael, or of fencing timber, either for the purposes of husbandly, or for 
the ordinary use of the occupant. 

Where a known farm or a single lot has been partly improved, tie 

portion of the farm or lot that has been left not cleared, or not inelOMdi 

according to the usual course and custom of the adjoining constry, it 

deemed to have been occupied for the same length of time, as the ptft 

improved and cultivated. 

wM^o " ^^^' ^^^^''^ there has been an actual continned occupation rf 

unflBr " premises, under a claim of title, exclusive of any other right, but W* 

ti'ileuot founded npon a written instrnment. or a judgment or decree, the preni- 

wriiien. ises SO actually occupied, and no others, are deemed to have been held 

adversely. 
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. IV.] LIMITATIONS. ^ 372-375. 

TITLE 2 

J72. For the purpose of constituting an adverse possession, by a j^ . ^^^^' 
►n claiming title, not founded upon a written instrument, or a constituteg 
aierit or decree, land is deemed to have been possessed and occu- ^*' 
in either of the following cases, and no others : 
Where it has been protected by a substantial inclosure. 
Where it has been usually cultivated or improved. 

173. Where the relation of landlord and tenant has existed between Relation of 
persons, the possession of the tenant is deemed the possession a^^^Jiant, 
e landlord, until the expiration of twenty years after the ter- aa affecting 
tioQ of the tenancy ; or, where there has been no written lease, posTOMion. 
the expiration of twenty years after the last payment of rent ; 
thstanding that the tenant has acquired another title, or has 
ed to hold adversely to his landlord. But this presumption shall 
d made, after the periods prescribed in this section. 

74. The right of a person to the possession of real property is not Wprhtnot 
[red or affected, by a descent being cast, in consequence of the decent ^ 

of a person in possession of the property. <^*»'- 

75. If a person, who might maintain an action to recover real Certain dia- 
rty, or the possession thereof, or make an entry, or interpose a Siudel^^* 
ce or counterclaim, founded on the title to real property, or to ^**™^™® 
or services out of the same, is, when his title iirst descends, or mence ao- 
luse of action or right of entry first accrues, either : ^^^' 
Within the age of twenty-one years ; or. 

Insane ; or, 

Imprisoned on a criminal charge, or in execution upon conviction 

criminal offence, for a term less than for life ; 

16 time of such a disability is not a part of the time, limited in 

title, for commencing the action, or making the entry, or inter- 

ig the defence or counterclaim ; except that the time so limited can- 

he extended more than ten years, after the disability ceases, or 

r the death of the person so disabled. 



TITLE II. 

Actions other than for the rtGOfwry of real property. 

Rbv 376. When satisfaction of judgement presumed. 

377. l^ect of retnm of execution. 

378. How presumption raised. 

379. Limitation of action to redeem from a mortgage. 

380. Other periods of limitation. 
881. Within twenty years. 

383. Within mx years. 

VSL Within three years. 

S4. Within two years. 

K. Within one year. 

M. When cause of action accrues on a current account. 

387. Action for penalty, etc., by any person who will sue. 

388. Actions not before provided for. 

389. Actions by the people subject to the same limitations. 

310. Action against a non-resident, upon a demand barred by the law of 

his residence. 
3IL When person liable, etc., dies without the State. 
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§S 876- 388. LIMITATIONS [cuai-. iv. 

392. Cauae of iLvlion accruing between the death of a testalor ar inteel&te. 

and tbe gi'OM of letters. 

3!i3. No limitation of action on bank Dot«e, etc. 

3X4. A.ction a^inet dli'ectore, etc., of banks. 

3t45. Acknowledgment or new promise must be in writing. 

3(16. EnceiilionH, aa to pei-eona under diaalnlitieti. 

397. Defence or countci-clnam. 

m.eusat- g 376. A final jtidgment or decree for a sam of money, or directing 
juiiKiiii'iii the payment of a anni of money, heretofore rendered in a surrogate a 
*"*"'"""'• court of the State, or heretofore or hereafter rendered, in a court of reo* 
ord within the United States, or elsewhere, is presumed to be paid and 
satisfied, after the expiration of twenty years from the time, when the 
party reeoveiing it was first entitled to a mandate to enforce it. Tliis 
preanmpfion is conclusive; except as against a person, who. within 
twenty years from tliat time, makes a payment or ackiiowlpdgea an ■ 
indebtedness of some part of the amount recovered by the judgment at "j 
decree ; or his heir or personal repreeent.ative ; or a person whom bv 
otherwise represents. Such an acknowledgment must be in writing, ■ 
and signed by the person to be charged thereby. I 

Etrofltof § S77. If the proof of payment, under the last section, consistB of 1 
. the return of an execution partly aatisfied, the adverse party may 1 
show, in full avoidance of the effect thereof, that tiie alleged partial J 
satisfaction <iid not proceed from a payment made, or a sale of jirop- I 
erty claimed, by him, or by a person whom be represents. J 

Howpre. g 378. A person may avail himself of the presumption created hym 
rnSe'd."" the last section but one, under an allegation that the action was IM^I 
commenced, or that the proceeding was not taken, within the tintsS 
therein limited. M 

oi"oifif'' S) ^ ^^^' ^" ^'^*''"' ^ redeem real property from a mortgage, with (wj 
n-iieiiiii without an account of rents and proiits, nmy be maintained by tbsfl 
mortmge. mortgagor, or those claiming under him, against the m(irt.gagee iin 
poseession, or those claiming under him, unless he or they have coa-l 
tinnoualy maintained an adverse possession of the mortgaged premiseS|fl 
for twenty years after the breach of a conditioti of tlie mortgag^i *!■■ 
the non-fnlti-lment of a covenant therein contained. m^M 

§ 380. The following actions must be commenced within the folk^^l 
ing periods, afl.er the cause of action has accrued. ^^H 

^ '3t(I. Within twenty years : ^^H 

An action upon a sealed instrument. ^^H 

But where the action is brought for breach of a covenant of afl^^^l 
(FT against incumbrances, the cause of action is for the purposes O^^^H 
section only, deemed to have accrued upon an eviction, and not bo^^l 
t § 382. Within six years : ^^B 

1. An action upon a contract, obligation or liability, express or il^B 
plied; except a judgment or sealed instrument. w' 

2. An action to recover upon a liability created by statute ; except A 
penalty or forfeitare. 9 

3. Au^ction to recover damages for an injury to property, or a p«V' 
soual iiijury ; except in a ca^e where a different period is exproad^^ 
prescribed in this chapter. ^^H 

i. An action to recover a chattel. ^^^| 

5. An action to procure a judgment, other than for a sum of ii>d{^^H 

on the ground of fraud, in a case which, on the thirty-first day of^^H[ 

cember, eighteen hundred and forty-six, was cognizable by the onHJ 

of chancery. The cause of action, in such a case, is not deemed^Bk 
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TITLK 2 

have accrued, until the discovery, by the plaintiff, or the person under 
Khom he claims, of the facts constituting the fraud. 

tf. All action to establish a will. Where the will has been lost, con- 
cealed, or destroyed, the cause of action is not deemed to have accrued, 

' uiJtiJ the <liscovery, by the plaintiff, or the person under whom he 
riaims, of the facts upon which its validity depends. 
7. An actioti ujion a judgment or decree, rendered in a court not of 

rwYird, except a decree heretofore rendered in a surrogate's court of the 

Ntate. The cause of action, in such a case, is deemed to have accrued, 

^\i^\\ iiiial jiidg'ment was rendered. 
^- \^K^. Within three years: J^^S^J^*^ 

1. An action against a sheriff, coroner, constable, or other officer, for years, 
b*^ non-pay merit of money collected upon an execution. 

2. An action against a constable, upon any other liability incurred 
►y him, l»y filling an act in his official capacity, or by the omission of 
.1* official <luty ; except an escape. 

3. An action upon a statute, for a penalty or forfeiture, where the 
•■*ion is irivtMi to the person aggrieved, or to that person and the peo- 
if uf the Sr.ate ; except where the statute imposing it prescribes a 
iiiT'^rent limitation. 

4. All action against an executor, administrator, or receiver, or 
i^in^t the trustee of an insolvent debtor, appointed, as prescribed by 
iw, in ft special proceeding instituted in a court or before a jutlge, 
■wjght to recover a chattel, or damages for taking, detaining, or 
iiJQniig' personal property, by the defendant, cr the person whom he 

T-enttf. 
All action to recover damages for a personal injury, resulting from 
Mgligence. 
I H?S4. Within two years : within t^ro 

1. An action to recover damages for libel, slander, assault, battery, ^*^*"' 
vial«e imprisonment. 

2- All action upon a statute, for a forfeiture or penalty to the people 
•( the Stat«. 
§ 385. Within one year : J^^^^" *»"*^ 

1. An action against a sheriff or coroner, upon a liability incun-ed by 
Ubl by di"»ing' an act in his official capacity, or by the omission of an 
iifirial duty ; except the non-payment of money collected up«in an 
I Benition . 

I 2. An action against any other officer, for the escape of a prisoner, 
ltti<»?tf*d or imprisoned by virtue of a civil mandate. 

I 83S»5. In an action brought to recover a balance due upon a mutual, ^^^^^^ 
lifeiL, and current account, where there have been reciprocal demands arSmi ac- 
ilKlw<>en the parties, the cause of action is deemed to have accrued JiJir^nt" ** 
Ifam the time of the last item, proved in the account on either AA^, :u:c(»uiil 
I 1$ 387. An action njKin a statut,e for a penalty or forfeiture, tiiven Acti<m for 
IvMly or partly to any person who will prosecute for the sani<>, must }!Je!?i)V i»ny 
Ikcooimenced within one year after the commission of the ulVence ; person who 

■ ttd if the a<:tion is not commenced within the year by a private per- "''^ "^"^ 
Bnaritmay be commenced within two years thereafter, in belialf of 

■ the people of the State, by the Attorney-General, or the district-attor- 

■Sf of the county where the offence was committed. 

1 388. An action, the limitation of which is not specially prescribed Artionsnot 
lUi or the last title, must be commenced within ten years after the yuuMTfur.*^ 
■n of action accrues. 

1 W- The limitations, prescribed in this title, apply alike to actions (};^"peo,!iJ' 
"^riit in the name of the people of the State, or for their benefit, and subject to 
MMM by pnvate persons. \\m\\*x\o^- 
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§§390-3 96. LIMITATIONS. [caiP. tv. 

§ 390. Where a cause of acf.ion, which does not involve the title to 
ngtiaM a Or possession of real property within the Htate, accrues against a per- 
!ieiit™poii ^°^' ^^° ^ ^^^ ^^^^ * resident of the State, an action cannot be bronght 
adenuinii tbereon in a court of the State, ngainst him or hU personal representa- 
drJuw'S tive, after the expiration of the time, limited, by the laws of his resi- 
hi« roai- dence, for bringing a like action, except by & resident of the State, 
and in one of the following cases : 

1. Where the cause of action originally accnied in favor of a resi- 
dent of the State. 

2. Where, before the expiration of the time so limited, the person, 
in whose favor it originally accrued, was or became a resident of tJie 
State ; or the cause of action was assigned to, and thereafter continn- 

' oualy owned by, a resident of the State. 
^""1? lif' ^ ^^' ■ ^^ * person, against whom a cause of action exists, dies witV , 
eu° . Met' out the State, the time which elapses between his death, and the expir»- j 
sww"""'" *'•*" "*' eigl'^een months after the issuing, within the State, of letters 1 
testamentary or letters of administration, is not a part of the time ( 
limited for the commencement of an action therefor, against his execa- i 
tor or administrator. { 

Cbhwi of g S92. For the purpose of computing the time, within which i 

Muingbo- action must be commenced in a court' of the State, by an executor 
tienth'or* administrator, to recover personal property, taken after the death of < 
loaiator or testator Or intestate, and before the issuing of letters testamentary a 
»nd^o"" letters of administration ; or to recover damages for taking, detaimoj 
KTiintof or injuring persona! property within the same period; the letters a*" 
eiun. deemed to have been issued within six years-after the death of the U 
tator or intestate. But where an action is barred by this section, ai 
of the next of kin, legatees, or creditors, whti, at the time of the trai 
action upon which It might have been foumled, was within the age 
twenty-one years, or insane, or impriaotied on a criminal charge, ma 
within five years after the cessation of such a disability, mnintaiu i 
action to recover damages by reason thereof: in which he may reror 
such sura, or the value of such property, as he would have receivflj 
upon the final distribution of the estate, if an action liad been 
ably commenced by the executor or administrator. 
uou'"'m- ^ ^^^' "^^ chapter does not affect an action to enforce the pnymeillt 
lion on of a bill, note, or other evidence of debt, issued by a moneyed corpom» 
oic!'"""**' *^*'°' '"' '8S"s*i or put ill circulation as money. 

AoUon § 394. This chapter does not affect an action against a director 9$ 

?Mto™ "'' 6t<w''holder of a moneyed corporation, or banking association, to recOTM 
eir..,oi a penalty or forfeiture imposed, or to enforce a liability created by lawj 
UBnkB, ^„(. gypi, ^^ action must be brought within three years after the caMtf 

of action has accrued. 
Aoknotti- § 895. An acknowledgment or promise, contained in a writing stgm^ 
daST^'iT' ^y **>* P"""*^? *o be charged thereby, is the only competent eridonce «^ 
1^'' ™"*' Jj" a new or continuing contract, whereby to take a case out of the opera*; 
*■ tion of this title. But this section does not alter the effect of a p^' 
ment of principal or interest. & 

EiMpiioni § 396, If a person, entitled t^ maintain an action specified in tllilP' 
»n?under *''''6' except for a penalty or forfeiture, or against, a sheriff or otiw 
iin\AU- officer for an escape, is, at the time when the cause of actioTi uccruM. * 
"••■ either: ■; 

1, Within the age of twenty-one years; or, 

2. Insane; or, 
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TITLK 3. 

3. Imprisoned on a criminal charge, or in execution upon conviction 
of a criminal offence, for a term less than for life; 

The time of such a disability is not a part of the time, limited in 
this title for commencing the action ; except that the time so limited 
c&nnot be extended more than five years by any such disability, except 
infancy ; or, in any case, more than one year after the disability ceases. 

§ 307. A cause of action, upon which an action cannot be maintained, J)f„^J^®® ®' 
as prescribed in this title, cannot be effectually interposed as a defence claim. 
OT couut'erclaim. 



TITLE III. 

General provisions. 

sEcnojr 398. When action deemed to be commenced. 

399 . Attempt to commence action in a court of record. 

400. Id. ; in a court not of I'ecord. 

401. Kxception, when defendant is without the State. 

i02. Id. ; when a person, entitled, etc., dies befoi^e limit-ation expires. 

403. Id. ; when a person liable, etc., dies within the State. 

404. In suits by aliens, time of disability in case of war to be deducted. 

405. ProWsion where judgment has been reversed. 

406. Stay by injunction, etc., to be deducted. 

407. Cei'tain actions oy a principal, for misconduct of an agent, etc. 

408. Disability must exist when n^ht accrues. 

409. If several disabilities, no limitation until all removed. 

410. Provision when the action cannot be maintained without a demand. 

411 . Provision in case of submission to arbitration. 

412. Provision when action is discontinued, etc., after answer. 

413. How objection taken, under this chapter. 

414. Cases to which this chapter applies. 

415. Mode of computing* periods of limitation. 

• 

§ 398. An action is commenced against a defenaant, within the when ac- 
meaning of any provision of this act, which limits the time for com- deSncd to 
mencin^ an action, when the summons is served on Lim ; or, on a fenced 
co-defeiidant who is a joint contractor, or otherwise united in interest 
with him. 

§ 309. An attempt to commence an action, in a court of record, is Attempt to 
equivalent to the commencement thereof against each defendant, ^uo^^n^l 
within the meaning of each provision of this act, which limits the time J^^^ 
for commencing an action, when the summons is delivered, with the 
intent that it shall he actually served, to the sheriff, or, where the 
iheiiff ia a party, to a coroner of the county, in which that defendant 
or one of two or more co-defendants, who are joint contractors, or other- 
wise anited in interest with him, resides or last resided ; or, if the 
defendant is a corporation, to a like officer of the county, in which it is 
ertabliahed by law, or wherein its general business is or was last trans- 
leted, or wherein it keeps or last kept, an office for the transaction of 
bnaness. But in order to entitle a plaintiff to the benefit of this sec- 
tton, the delivery of the summons to an officer must be followed, within 
nxty days after the expiration of the time limited for the actual com- 
■kencement of the action, by personal service thereof upon the defend- 
ttki aonght to be chaigedy or by the first publication of the summons. 
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§§400-407. LIMITATIONS. [chap. iv. 

as against that defendant, [iiireiiant to an order for service upon him 
in that manlier. 
'o!irJ"uot S ^''^' '^^^ ''^'''' ^^""f'""! excluding the provision requiring a jjublica- 
ofruooni. tloH or Service of ihe aiimTnoiis witliin sixty days, applies to an atlempt 
to commence an action in a court not of record, where the summons is 
delivered to an officer authorized to serve the same, within the city or 
town wherein the person resides or the corporation is located, as speci- 
fied in that section ; provided that actual service thereof ia made with 
due diligence. 
EjicepUon, § 401, If, when the cause of action accrues against a person, he is 
toiifl'iinUi without the State, the action may be commenceif within the time 11m- 
siato""""' '''^'^ therefor, after his return into the State. If, after a cause of action 
has accrued against a person, he departs from and resides without the 
State, or remains continuously absent therefrom for the space of one 
year or more, the time of his absence is not a part, of th«; time, limited 
Inr the commencement of the action. But this section doesnot apply "^ 
while a designation made us prescribed iu section four hundred and J 
thirty, or in subdivision second of section four hundred and thirty-two ' 
w, ; Khon of this act remains in force, 

»p?f«»n § 402. If a person, entitled to nudntain an acticn, dies before the ex- | 
oul,', iii« piration of the time limited forthe commencement thereof, and the cause J 
iMnonox' "^ action survives, an action may be commenced by his representative, J 
aft-^r the expiration of that time, and within one year after his death, t 
§ ^3. The terra of eighteen months after the death, within the 
_. etc., State, of a person, against whom a cause of action exists, is not a part 
)2^ of the time limited for the commencement of an action against his 
executor or administrator. If letters testamentary or letters of admin- 
istratton npon his estate are not issued, within the Stiate, at least six 
months before the expiration of the time to bring the action, as extended' 
by the foregoing provision of this section, the term of one year after 
such letters are issued, is not a part of the time limited for the com- 
mencement of such an action. 
'?r™i'*iil'iJ'e ^ ■*"*■ Where a person is disabled to sue in the courts of the State, 
at -timiiii- by reason of either party being an alien subject or citizen of a country 
urww'ir ^^ ""*' *■'''' ^^^ United States, the time of the continuance of Ihe disa- 
ble iidiBui, bility is not a part of the time limited for the commencement of the 
*■ action. 

proviiioii g 4(15. If an action is commenced within the time limited therefor, 

juJmiiui.i and a judgment therein ia reversed on appeal, without awarding a ne '' 

™m^-.i "'"^'' '^•" ''"-' '"^t'**" '8 terminated in any other manner than by a volau-.-^ 

Ijiry discontinuance, a dismissal of the complaint for neglect to pwt^ 

ecute the action, or a final judgment upon the merits ; the plaintiff, or,' 

if he dies, and the cause of action survives, his representative mitf 

commence a new action for the same cause, after the expiraiion of tw- 

time so limited, and within one year after such a reversal ortenuiuatioiti 

Bwjbr in- § 406. Where the coniineucement of an action has been stayed by 

n^, Lo'be injunction,or by otherorderof acourtorjudgB, or by statutory i>rohib£< 

iMomiHi. tig,,^ tjig (iujg yf ,}jg continuance of the stay is not a part of tlie time, 

limited for the commencement of the action. 
Omi.^-^'* § ^^- Where an injury results from the act or omission of a depa^ 
|aliwl|>«i, or agent, the time, within which an action to recover damages Ijy reasm. 
HJjfJlJ^," thereof, must be commenced by the principal, against the <iepiity 
■^Mkoce. agent, must be computed from the time, when a judgment again.st tl._, 
|irinci|>ftl, for the act or omission, is first recovered by the aggrievojl 
person : and a subsequent reversal or setting aside of the jutlgmeOtl 
->-'6 not extend the time. 
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CBAP. IV.] LIMITATIONS. §§ 408-414. 

SS 408. A person cannot avail himself of a disability unless it existed Di^abiinV 
when his ri^lit of action or of entry accrued. wilci/'ii-ht 

. J5 4iM. Where two or more disabilities co-exist, when tlie riglit of accmo.-*.^ 
a-.-rion or of entry accrues, the limitation does not attach, until all arc V'*'*^,\^-'"* 
renioveci. tk*:*,iioiim- 

55 41<>. Where a right exists, but a demand is necessary to entitle a ISj'^I,"" ""' 
l-er>i»Ti to maintain an action, the time, within which the action uuist mn\o.i. 
I- fomnieiic<?<l, must be computed from the time, when the ri^ht to {y'j'JJ.^J'j^JJJ! 
LiMk^^ tlie <leniand is complete; except in one of the following cases: aciinu ran 
1. Wh«*re the right grows out of the receipt or detention of money Inainn,ino,i 
'r ]>r«»|ir*rty, Viy an agent, trustee, attorney, or other person acting in a V'i'j^^'.'^^W 
iiiucifiry fuiiaoity, tlie time must be computed from the time, when the ' 
]-?r-jnfi, having" the right to make the denumd, has actual knowledge of 
'he f:u,*t.s, upon which that right depends. 

"2. Whf*re there was a deposit of money, not to be rei)aid at a fixed 
rim", but only upon a special demand, or a delivery of personal prop- 
♦-r'^y, not to he i*etun»ed, specifically or in kind, at a fixed time or upon 
A li\o>l r<mtiujLrency, the time must be computed from the demand. 

S 41 1 . Wliere the persons, who miirht be adverse T)arties in an fiction, Provision 
l;iv > outt^revl into a written iigreement to submit to arbitration, or to suinnisj^ion 
r-f**r tin* cause of action, or a controversy in which it miglit be avail- toarbina- 
r-Jil^i, nr have entered into a written submission thereof to arbitrators; 
Li.d iK'f*«re an award, or other <le termination thereupon, the agreement 
»c r?uV'iais:-ion is revoked, so as to render it ineffectual, by the <leath of 
ri:h^r party thereto, or by the act of the person against whom the 
iiori<>n inijjrht have been brought; or the execution thereof, or the 
r?m*?dy upon an award or other det.ermination thereunder, is stayed by 
iiijunrtitui, or otlier order procured by him from a competent court or 
judg** ; the time which has elapsed, between the entering into the 
written submission or agreement, and the revocation thereof, or the ex- 
j'irariou of the stay, is not a part of the time, limited for the com- 
ni^nc-enieiit of the action. 

^412. Where a defendant in an action has interposed an answer, in Piovision 
nipp-irt of which he would l)e entitled to rely, at the trial, upon a de- u,m?s?ii!i. 
fence or counterclaim then existing in his favor, the reuie<ly upon whi(^}i, ooutinuea, 
»t the rime of the commencement of the action, was not barred l>y the au.^Wcr. 
J•^>visions of this chapter; and the complaint is dismissed, or the action 
b dirr.*<intiiiue<l, or abates in consequence of the plaintiff's death ; the 
*ime which intervened, between the commencement and the termina- 
tion of tlie action, is not a part of the time, limite<l for the commence- 
ment of an action by the defendant, to recover for the cause of a<'tion 
fe« inteiiHisecl as a defeTice, or to interpose the same defence in another 
wtioii bmii^ht by the same plaintiff, or a person deriving title from or 
under him. 

S 4\'^. The objection, that the action was not conmienced within ihe now oh- 
time Hmited, can be taken only by answer. Tlie corresponding objec- taken? 
tion to a defence or counterclaim can be taken only by reply; except un.unihis 
Trhere a reply is not required, in order to enable the plaintiff to raise ^ *"^* "' 
tL i:eriie of fact, upon an allegation contained iTi the answer. 

§414. The provisions of this chapter apply, and constitute the only cnwiftto 
Tiiies 4,'f limitation applicable, to a civil action or special proceeding, J.ha|''' ''"* 



except in one of the following cases : ai>i»i 

1. A case, where a different limitation is specially prescribed by law, 
or a ishorter limitation ia prescribed by the written contract of the 
fvtiefl. 
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2. A cause of action or a defence which accrued before the first da: 
of July, eighteen hundred and forty-eight. The statutes then in fore 
govern, with respect to sucli a cause of action or defence. 

3. A case,|not included in the last subdivision,)in which a person ' 
entitled, when this act takes effect, to commence an action, or to inat 
tute a special proceeding, or to take any proceeding therein, or to p»L 
sue a remedy upon a judgment, where he commences, institutes, * 
otherwise resorts to the same, before the expiration of two years aft- 

' this act takes effect ; in either of which cases, the provisions ofjaw a~ 
plicable thereto, irameHTately before ^is act takes effect, continue to 1 
so applicable, notwithstanding the repeal thereof. "■ ^ 

4. A case, wliere the time to commence an action has expired, \vh^ 
this act takes effect. 

The word, " action," contained in this chapter, is to be construe 

when it is necessary so to do, as including a special proceeding, or ai 

proceeding therein, or in an action. 

Simpming § ^^^* ^^ periods of limitation, prescribed by this chapter, exce 

periods of as otherwise specially prescribed therein, must be . computed from t 

Iimitatioii. |.-jj^^ q£ ^Yie accruing of the right to relief by action, special proceedin 

defence, or otherwise, as the case requires, to the time when the clai 

to that relief is actually interposed by the party, as a plaintiff or a <3 

fendant, in the particular action or special proceeding. 
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TITLBL 

CHAPTER V. 

COMMENCEMENT OF AND PARTIES TO AN ACTION. 

TITLE I. — Commencement op an action. 
TITLE II. — Parties to an action. 

TITLE L 

Commencement of an action, 

ncLB 1. The eammons and accompanying papera; pei*aonal service thereof s 
appearance of the defenaant. 
2. Substitutes for personal service in special ca^es. 

• 

ARTICLE FIRST. 

! SuifMOKS AKD ACCOMPANYIKG PAPERS : PBRSONAL SbRVIUB THBBBOF ; APPBAB- 

ANCB OF THE DbFBKDANT. 

TI05 416. Action to he commenced by summons ; time when court acquires * 
junsdiction. 

417. Requisites of summons. 

418. Form of summons. 

419. Service of copy complaint or notice with summons ; consequence of 

failui'e. 

420. Cases whei-e such service must be made. 

421. Appearance of defendant. 

422. When defendant must answer at time of appearing. 

423. Notice of no pei-sonal claim ; effect of service thei*eof. 

424. Effect of voluntaiy appearance. 

425. Summons ; when and by whom served. Sheiiff *s duty. 

42»5. How jvei'sonal sei'vice of summons made upon a natural person. 
427, 428. Id. ; in ceiiain cases of infancy, or lunacy, etc., not judicially 
declared. 

429. Id. ; when delivei*y of copy to lunatic dispensed with. 

430. Designation, by a I'esident, of a pei'son upon whom to serve a sum- 

mons during his absence ; effect and I'evocation thereof. 

431. How ]>ei'8onal service of summons made upon a domestic corporation. 

432. Id. ; upon a foreign corporation. 

433. Sei-vice of piHicess, etc., to commence a special proceeding. 

434. Pi*oof of service of summons, etc. ; how made. 

\ 416. A civil action is commenced by the service of a summons. Action to 
«t from the time of the granting of a provisional remedy, the court {jfcSccIi by 
oquires jurisdiction, and has control of all the subsequent proceedings. ?SJ*"J{J*' 
[wertheiess, jurisdiction thus acquired is conditional, and liable to be court ae^ 
?«sted, in a case where the jurisdiction of the court is made depend- SJlSSt/on. 
■*» by a special provision of law, upon some act, to be done after the 
'witnig of the provisional remedy. 

§417. The summons must contain the title of the action, specifying Reqnisitat 
kfteoort in which the action is brought, the names of the parties to ^^■*^" 
Miction, and, if it is brought in the supreme court, the name of the 
^ty in which the plaint^ desires the trial ; and it must be sub- 
BBied by the plaintiff's attorney , who must add to his signature his 
lee idoressy specifying a place within the State where there is a 
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pont-office. If in a city he must adiJ the street, and street number, if 
any, or other suitable desi^ation of the particular locality. 

§ 418. The summons, exclusive of the title of the action and the 
subscription, must be aubatantially in the following form, the blanks 
being properly filled : 

" To the abovo immed defendant : Tou are hereby summoned to Mi- 
Bwer the complaint iu this a<;tion, and to serve a copy of your answer 
on tlie plaintiff's attorney within twenty days after the service of UdA 
summons, exclusive of the day of eei'v-ice ; and in case of your failure 
to appear or answer, judgment will be taken against you by default, , 
for the relief demanded in the complaint.. Dated ." Thesuia-". 

■ mons 18 deemed the mau'Jate of the court. 

§ 419. A cfipy of the complaint may be served with the summrawj 
If a copy of the complaint is not served with the summons, the plaivl 
tiff cannot take judgment by default, without application to the conf^l 
unless either the defendant appears, or by * a notice is served with ths-] 
summons, stating the sum of money for which judgment will be taken, I 
and the ease is one embraced in the next section. ' 

S 420. Judgment may be taken without application to the conrti] 
where the complaint seta forth one or more causes of iiction, each coD> 
sisting of the breach of an express contract to pay, absolutely or u] 
a contingency, a sum or mimsof money, fixed by the terms of the e 
tract, or capable of being ascertained therefrom, by romputatiou only 
or an express or imjil led contract to pay money received or disbnrw 
or the value of property delivered, or of services rendered by, to, or ft 
the use of, the defendant or a tliird person ; and thereu;t>on demand 
judgment for a sum of money only. This section includes a e 
where the breach of the contract set forth in the complaint, is onl 
partial ; or whei'e the complaint shows that tha amount of the piointiS 
demand has been reduced by payment, counterclaim, or other credl 

§ 421. The defendant's appearance must be mode by serving ap( 
"' the plaintiff's attorney, within twenty days after service of tl 
Bummotia, exclusive of the day of service, a notice of appearance, ov 
copy of a demurrer or of an answer. A notice or pleading, so serv^ 
must be subscribed by the defendant's attorney, who must add to I 
signature his office address, with the particulars prescribed in sectli 
four hundred and seventeen of this act, concerning the office addiM 
of the plaintiff's attorney. 

§ 422. A defend.int, upon whom the plaintiff has served, with ^ 
summons, a copy of the complaint, must serve a copy of his d»inun 
1 or answer upon the plaintiff's attorney, before the expiral ion uf ( 
'' time, within which the summons requires him to answer. If a copf 
the .corapiaiut is not so served, a notice of a]ipearance entitles himo~ 
to notice of the subsequent proceedings, unless within the same ti 
he demands the service of a copy of the complaint as prescribed 
jsection four hunilred and seventy-nine of this act. 

§ 423. Where a personal claim is not made against a defendant 
' notice, subscribed by the plaintiff's attorney, setting forth the gem 
object of the action, a brief description of the property affected brwm 
if it affects specific real or personal property, and that a personal ciraH 
is not made against him, may be served with the summons. If |m| 
defendant so served, unreasonably' defends the action, costs maylK 
awarded against him. *I 

§ 424. A voluntary general appearance of the defendant is equi** 
alent to personal service of the summons upon him. 
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§ 425. The summons may be served by any person, other than a summonH ; 
|»arty to the action, except where it is otherwise specially prescribed when ana* 
by law. The plaintiff's attorney may, by an indorsement on the sum- scrv^eiL"* 
mons, fix a time within which the service thereof must be made ; in ||Jty^^'* 
that case, the service cannot be made afterwards. Where a summons 
is delivered for service to the sheriff of the county, wherein the defend- 
ant is found, the sheriff must serve it, and return it, with proof of 
service, to the plaintiff's attorney, with reasonable diligence. 

§ 426. Personal service of the summons uix)n a defendant, being a nonrner- 
natural person, must be made by delivering a copy thereof, within the ^"^o^'^' 

State, as follows : bummons 

1. If the defendant is an infant, under the age of fourteen years, to "^namraT*^ 
the infant in person, and also to his father, mother or guardian ; or, i»ex«>n 

if there is none within the State, to the person having the care and 
L-ontrol of him, or with whom he resides, or in whose service he is 
employed. 

2. If the defendant is a person judicially declared to be incompetent 
to manage his affairs, in consequence of lunacy, idiocy or habitual 
Irunkenness, and for whom a committee has been appointed, to the 
-ommittee, and also to the defendant in person. 

3. If the action is against a sheriff, for a cause specified in section 
me hundred and fifty-ei^ht of this act, by delivering it to the de 
endant in person, or to his under-sheriff in person, or at the office of 
he 3heriff,auring the hours when it is required by liiw to be kept open, 
o a deputy-sheriff or a clerk in the employment of the sheriff, or other 
)erson in charge of the office. 

4. In any other case, to the defendant in person. 

§ 427. If the defendant is an infant of the age of fourteen years, or id.; in cer- 
ipwards, or if the court has, in its opinion, reasonable gi'ound to on",?ft*ev^ 
)elieve. that the defendant, by reason of habitual drunkenness, or for or lumu-y/ 
iny other cause, is mentally incapable adequately to i)rotect his rights, fadiclliliy 
Llthoagh not judicially declared to be incompetent to manage his affairs, ^i^ciured. 
he court may, in its discretion, with or without an api)lication therefor, 
md in the defendant's interest, make an order, requiring a copy of the 
Riminons to be also delivered, in behalf of the defendant, to a person 
le^ignated in the order, and that service of the summons shall not be 
leemed complete, until it is so delivered. 

S 428. In a case specified in subdivision first or second of section four Tho same. 
hondred and twenty-six of this act, where the court has, in it« opinion, 
reuoiiable ground to believe, that the interest of the person, other than 
the defendant, tp whom a copy of the sunmions has been delivered, is ad- 
terse to that af the defendant, or that, for any reason, he is not a fit per- 
■ou to protect the rights of the defendant, it may likewise make an order, 
u prescribed in the last section. In a case specified in subdivision sec- 
cond, the court may, as a part of the same order, or by a separate order. 
Blade, in like manner ana upon like ground, at any stage of the action, 
appoint a special ffnardian ad litem to conduct the defence for the 
incompetent defendant, to the exclusion of the committee, and with 
fte same piowers, and subject to the same liabilities, as a committee of 

the property. 
§429. Where the defendant has been judicially declared to be id. j when 

linnDpvtent to manage his affairs, in consequence of lunacy, and it J.\\'JJj>iJJ "^ 

^kpears satisfactorily to the court, by affidavit, that the delivery of a lunatir .lis. 
*»pT of the summons to him, in person, will tend to aggravate his dis- {?ilhr* 

ttder, or to lessen the probability of his recovery, the couii; may make 

1ft 
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an order, dispensing with such delivery. In that case, a delivery of a 
copy of the summons, to a committee duly appointed for him, is Biiffi- 
cient peraonal service npou the defendant. 
Oon'^"* ^ *^''' ■*■ "^^'^^n* °f the State, of full age, may execute, under his 
mti!ieau hand, and acknowledge, in the manner required by law to entitle a 
ItiinD"^"*" "^^^ *o be refolded, a written designation of another resident of the 
whum to 8tat«, as a person upon whom to serve a summons, or any process or 
sBmnion* other paper for the commencement of a civil special proceeding, in any 
nbiencu'-" "^""^ '"' ''^''ore any officer, during the absence from the United States 
eciijct nmi of the person mating the designation ; and may tile the same, wifli 
ihereor.""' ^^^ written consent of the person so designated, executed and acknowl- 
edged in the same manner, in the ofiice of the clerk of the connty, 
where the person making the designation resides. The designation 
must specify the occupation or other proper addition, and the residence , 
of the person making it, and also of the person designated ; and it ;, 
remains in force during the period specified therein, if any ; or, if no ,, 
period is specified for that purpose, for three years after the filing. ^ 
thereof. But it is revoked earlier, by the death or legal incompetency > 
of either of the parties thereto; or by the filing of a revocation V] 
thereof, or of the coTisent, executed and acknowledged in like manner. '^ 
The clerk must file and record such a designation, consent, or revo- , 
cation ; and must note, upon the record of the original designation, . 
the filing and recording of a revocation. While the' designatioB ^ 
remains in force, as prescribed in this section, a summons, or any pro- n 
cess or other paper for the commencement of a civil special proceeding, _ 
against the person making it, in any court or before any officer, may bft ,'^ 
served upon the person so designated, in like manner and with Uke,^ 
effect, as if it was served personally uiKin the person making the dea- ,| 
ignation, notwithstanding the return of the latter to the United St.atCT.l^. 
How per- g ^1. Personal service of the summons upon a defendant, being 1(1 
Xoof*'" domestic corporation, must be made by delivering a copy ttaerool^^ ' 
moi'iuupoii within the State, as follows : 'j. 

H.iumBeUo 1. If the action is against the mayor, alderman,* and commonalty of' 
Son!""" t^^ "^''y "f New- York, to the mayor, comptroller, or counsel t.o the ctof^ 
poration. ^' 

2. If the action is against any other city, to the mayor, treasures,:,/ 
counsel, attorney, or clerk ; or, if the city la^-ks either of those officen^^ 
to the officer performing corresponding functions, under another uB,—' " 

3. In any other case, to the president or other head of the corpi 
tion, the secretary or clerk to the corporation, the casliier, the t 
nrer, or a director or managing agent. 

Id.; uoD § 432, Personal service of the summons, upon a defendant, being 4 
S^n^ foreign corporation, must be made by delivering a copy thereof, witB^ 
Mon. the State, as follows : j 

1. To the president, treasurer, or secretary ; or, if the cor|iDra€a|)^ 
lacks either of those otficers, to tlie officer perfonuing correspoudttft^ 
functions, under another name. 1,, 

2. To a person designated for the purpose by a writing, under wtt ' 
seal of the corporation, and the signature of its president, vice-pMMp! 
dent, or other acting head, accompanied with the written consent a«iw 
the person designated, and filed in the office of the Secretary of Sttfi^ 
The designation must specify a place, witliiii the State, as the offio* t^ 
residence of the person designated; and, if it is within a city, Hjj^ 
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rtpeet, aud street uiimber, if any, or other anit.iible datjijjiintiuii of tbe 
pnrticitUr locality. It remains in force, until ttie filing in the same 
ptScH of a writt«n revocation thereof, or of tlie consent, executed iu 
Bko manner; but the person deHigiiate'd may, from titiie to time, 
Ehange thft place specified as his office or residence, tu aome other plac« 
"ithin the Mate, by a v,-Titing, executed by him, and filed i» like man- 
er. Tlie Secretary of State may require the execution of any instru- 
lent, B[)ecified in this section, 1o be authenticated as he deems proi^r, 
i»d he may refnee to tile it without eiicb an authentication. An exem- 
tlilied copy of a designation so filed, accompanied with a certificate 
hat it bae not been revoked, is presumptive evidence of the execution 
hereof, and conducive evidence of the authority of the officer exe- 
gutin^ it. 

3. If such a desipiiation is not in force, or if neither tbe person 
Scsi£nat«d, nor an officer specified in subdivision first of this section, 
Mn he found with due diligence, and the i-orporation has property 
vilhin the State, or the cause of action ai-ose therein ; to the cashier, 
• director, or a maiia);iti|; agent of tlie corporation, within the State. 

§ 433, The provisions of this article, relating to the mode of service scrricoM 
Bf a suioTnons, apply likewise to the service of any process or other JJ'™'""- 
paper, whereby a special proceeding is commenced in a court, or before "^ „iuiir-i 
au officer, except a proceeding to punish for contempt, and except pmMvri- ' 
where 8i)eiial provision for the tiervice thereof is otherwise made by law, '"*■ 

g 434, Proof of service, as prescribed in this article, must be made i-roottifj 
by affidavit, except as follows : ^nm!s 

1. if the serrice was made by the sheriff, it may be proved by his '"^ "»* 
certificate thereof. " ' ' 

2. If the <lefendant served is an adult., who has not been judicially 
declared tii be ini'oni]ietent to manage hts alTairfi, tbe eiervice may be 
proved by a written admission, signed by him, and either acknowl- 
tdged by him, and certified in like manner as a deed to be recorded i 
is th« county, or accompanied with tbe. affidavit of a pereoti, othet J 
than the plaintiff, showing that the signature is genuine. I 

A certif)cal«, admission, or affidavit of service of a summons, muatH 
Rate the time and place of service. A written admission of the ser- 
free of a summons, or of a paper accompanying the same, import-s, 
pulosfi otherwise expressly stated therein, or otherwise plainly to be 
inferred from its contents, that a copy of the paper was delivered to 
Um penon sigidug the admission. 
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m 4SG. Order for Miri-lr'' 

<3C. Hi'w sarvicif muift bo mnde. 

437. Papura to be fileil ; yitx-t of sepvice. 

4as. Uusa in wbich Bci'vice of iiinininns liy publicsUon, ei 

ordered. 

43tl. Piiiiera upon which iirdttr for pulilicalion mny he mule. 

440. Uy whum "rdwr amy be iiioile : ctintentH of order. 

441. Wlipii pubtiuKUiiti miut be commeTiciiil ; wlieu servics deemed a 

. Paper* Ui be lili»li notice tu duftirKlun''. 
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§ 485. Where a BiimmoiiB Ib issued in the Biipreme j^ourt, an order ' 
for the sen-ice thereof, upon a defeutlaut reaidine within the 8tat« j 
may be niitde by the court, or a jndge thereof, or t^e county jiidjre ot ' 
the county where the aution is triable, upon satisfactory proof, by tbt 
atlidav-it of a person, not a party to the action, or by tho return of ttaO] 
sheriff of the county where the defeuJant rosides, that proper and 
diligent eH'ort has been made to serve the sutumoufl upon the dGfend'i 
ant, and that the piace of his aojoiim ciuiiiot be ascertained, or, if hfti 
is within the (State, that he avoids service, so that personal service caii-'4 
not be made. 

§ 480. The order must direct, that the service of the 
made, by leavinff a cojiy thereof, and of the order, at the i^esidi 
the defendant, with a person of proper age, if upon reasonable appi 
cation, admittance can be obtained, and such a person found whu ~ ' 
receive it; or, if admittance cannot be so obtained, nor such a pe 
found, by affixing the same to the outer or otiier door of the defi-ntlati 
residence, and by depositing another copy thereof, pro[ierly 
in a post-paid wrapjier, addressed to him, at his place of residence, 
the poBt-olfice at the place where he resides. 

§ 4S7, The order, and the jiapers upon which it was granted, mi 
be filed, and the service must be made, within ten days after the or' 
is granted ; otherwise the order becomes inoperative. On filing 
affidavit, showing service according to the order, the snniniona 
deemed served, and the same proceedin]t;s may be taken thereupon, 
if it hafl been served by publieution, pursuant to an order for that pi 
pose, made aa prescribed in the next section. 

§. 438. An order, directing the aervica of a siiromona upon ft 
feiidant, without the State, or by publication, may be mad'> in 
of the I'oHi^ing cases : 

1. WheSfclie defendant to be served is a foreign coqiorati 
being a uaqpal person, is not a resident of the State ; or where,. 
diligent ini|uiry, the defendant remains unknown to the plaintiff, 
the plaintiff is unable to ascertain whether the defendant is or ia 
a resident of the State. 

2. Where the defendant, being a resident of the State, has dc| 
therefrom with intent to defraud his creditors, or to avoid t!i< 
of a summons; or keeps himself concealed therein, with lit 

3. Wliere the defendant, being an adult, and a resident of i b-- Sf at«^ 
has been continuously without the United States more than - i ^'i- 
next before the granting of the order, and has not made .i ■ 

of a person, upon whom to serve a summons in his bri 
scribed in section four hundred and thirty of thia act ; or :i > ; i ■■. 

so made no longer remains in force; or service upon the p 
designated cannot be made within the State, after diligent effort. 

4. Where the complaint demands judgment annnUing 
riage, or for a divorce, or a separation, 

5. Where the complaint demands judgment, that the defeni 
be excluded &om a vested or contingent interest in, or lien 
specific real or personal property within the State ; or that su) 
interest or lien in favor of either party be enforced, regulated, Ai 
or Hrailed ; or otherwise affecting the title to such property, 



tiff,^ 

unlit 



Wh(^TO tlie dofcadant is a resident of the State, or a domestic cor- ^^^- * 
tioii ; and an ntteuipt waa made to commence the action a^'aiast 
defendant, as required in chapter fonrtli of this act, before the 
expiration of the limitation applicable thereto, as fixed in that chap- 
ter; and tho limitation would have expired within tiixty days next 
preceding the application, if tho tiuie had not been extended hj the 
,ttompt CO commence the action. 
7. Whero the action ia against tho atockhoiders of a corporation, or 
j<>int-6tock company, and is authorized by a law of tho State, and the 
defendant is a stockholder thereof. 

§ 430. The order mnst he founded npon a verified complaint, ahow- Paiian 
iiiga HiifEcient. cause of action against tht; defendant to be served, and wtuon 
pn>of by atCdavit of the additional facts required by tho last section ; ".",''ij'p*- 
uikI also, where the application is made upon the ground that the de- ti"n wkt 
feudant is a foreign cor|>oralion, or not a resident of the iState, or in a '-""'" 
case specified in siibdivicjon fourth, Hfth or sevenlTi ortheHast section, 
that the plaiutilT haa been or will t>e unable, with due diligence, to 
nuke personal serviue of the si^inimotia. 

§ 440. ThR order niaj^Tw made by a judge of the court, or the bj vtwam 
county judge of the county where tlio action is triable. It, mUKt JJJ"^^' 
&Kci that service of the summons, u]>on the defendant named or ooacmu 
described in the order, be made by publication thereof in two news- """'■ 
Mpters, designated in the order as most likely to give notice to the 
defendant, for a specified time, which the judge deems reasonable, not 
Jew than once a week for six successive weeks ; or, at the option of the 
pl^liff, by service of the summons, and of a copy of the complaint 
Mid order, without the State, upon the defendant personally, if ho is 
of full age, or an infant of the age of fourteen years or upwards ; or. if 
the defendant is a corporation, upon an officer thereof, sjniciliod ia 
tectiou four hundred and thirty-one or four hundred and thirty- 
two of this act. It must also contain, either a direction tliat, 
oil or bwfore the day of the first publication, the plaintiff deposit in 
a gpecified post-ofiice, one or more seta of copies of the summons. 
emnplunt, and order, each contained in a securely closed post-paid 
'napper, directed to the defendant, at a place specified in the order ; 
or a statement tliat the judge, being satisfied, by the affidavits upon 
vhieb the order wa« granted, that the plaintiff cannot, with reasonable 
diligence, ascertain a place or places, .where the defendant would 
Imbably receive matter transmitted through the posb-ofiice, dispenses 
*ith th© deposit of any papers therein. 

H 441. The first publication, in each newspaper designated in the Whru pui 
•roer, or the service npon the defendant, without the State, must be mu','i''i^ 
made within throe monlha after the onler isgranted. For the piirpose""""- 
of reckoning the time, within which the defendant must appear or an- "h"S"«»t- 
BWer, service by publication ia complete, upon the day of the laat pub- 'f,!5,„.| 
IScttbn pursuant to the order ; and service made without the State is buuiii'oM' 
wmplele, upon the expiration thereafter of a time equal to that pre- 
vribed for publication. 

§442. Where service is made by publication, the summons, com- pmHmn 
pldiit, and order, and the pajieni uijon which tho order was made, must Illln,!"*^^ 
0* file<l with the clerk, on or before the day of the first publication ; "" 
md a notice, subscribed liy the plaint.ifTs attorney, and directed only 
t> the defendant or defendants to be thus served, substantially in the 
'i'llowiag form, the blanks being properly filled up, must be subjoined 
tOi and published with the suuimona : 
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To : The fori',:-'iii(,' aiimmona is served upon you, by 

piibliuut.ion, pursuant to im omur of " (imming tiio jiiJ^re 

and his oiiii'iiil title), " dated the day of » W . autl 

filed with the coroplaint in the oliice of the clei-k of iit 

'*'■.-.?!''.'?' J, S ^'■i' Where service is made without the Wtate, thepaji' i - ■■. 1 ' i 
in the last, sectiou must be ]>revioualy filed; and a imi^ . . ■ i 
starved wil.h the Bummons, iu nil lespeuts like the notice Ti'i 1 1 
hist settioir, exco[jt that the words, " without the tjlate i.i* Iv v. \ ... ,, 
most be substituted fur the ^vuIds, " by publicatiun." 

§ 444. Proof of the publicntion of the summons and notice must be 
made by theaflidavitor thei>rint«r or publisher, or hia foreman or prin- 
cipal clerk. Prrwf of deposit in the post-otiice, or of delivery, of a paper 
required to l>e dep3sit«d or delivered by the piovisinufi of this arijcle. 
niiiKt be made by the affidavit of the pei-son, who deposited or deliv- 
ered it. 

§ 44S. Where the summons is served, pursuant to an order made »f 
prescribed in this article, and the dofeudaut so served does not appear, 
he, or his representative, on application and sufficient cause sbowti, ul 
any time before final judgment, must be allowed t« defend the actinni 
and, except in au action for divoi-ue, or wherein the contrary is en- 
preasiy prescribed by law, tVie defendant, or his representative, miisl, 
in like mnnner, upon good cause ^hown, and upon just t«rms, be allowed 
to defend, after Jinal judgment, at any time within one year after pM- 
Bonal service of writteu notice tliereof ; or, if such a notiw fans not Wea 
served, within seven years after the filing of the judgujent-roll. If tlie 
defence is successful, and the judgment, or any part thereof, has liwn 
collected or otherwise enforced, such restitution may thereupon be com- 
pelled, ss the court directs ; but the title 1.0 property, sold, to a pur- 
chaser in good faith, pursuant to a direction contained iuthe judgnjeni, 
or by virtue of au execution iaaned upon the same, sliall not be affected 
thereby. 



TITLE II. 

Parties to an action. 



Aetiolb 1. Parti eE g'enei 'ally. 

S. Parties severally liable. 

3. Pai'ties prosecuting and defendio); ns poor persona. 

4. Infant plaintife aiul defendwita. 



A.RTICLE FIRST. 
Partibs okkkrallt, 
plaintiffs. 



Skttion 446. Who n 

447. Id. ; n 

448, Pai-tiei 



ny be joined 

. deferidnnlB, 

united in interest, when to im 

T defend for the whole. 



:iined; wbenoiMOri 



CHAP, v.] PARTIES. §§ 44(M52. 

VHT 1 

449. Trustee of exprnss trust, ct<;., may sue without pei-son beneticially 

inleivsted. 

450. When niarrie<l woman is a party. 

4."il. When defendant or his name is unknown. 

4.'»2. Wht^n ccMirt to decide imntrovei'sy, or to onler other parties to be 

bix>ii«^ht in. 
453. Supplemental summons. 

§ 4-16. All persons having an interest in the subject of the action, and i^^^I^i^V^f 
in olifaining the judgment demanded, may be joined as plaintilfs, ex- a^piaiu- 
'■-^[-r a-* otherwise expressly prescribed in this act. **^** 

c; 447. Any person may be made a defendant, wlio has or claims an i.i.; aa ac- 
i!irt»r»^<r in the controversy, adverse to the plaintifF, or who is a necessary ^«-"'^""^=*- 
j'.'ury defendiint, for the complete determination or settlement of a ques- 
•in!i involved tlierein ; except a^ otherwise expressly prescribed in this 

j5 4-18. Of the parties to the action, those who are united in interest rnriies 
mu:»T l>e joined as plaintiffs or defendants, except as otherwise expressly jluero^t,'* 
i,rp:^rril.)ed in tliis act. Bnt if the consent of any one, who ouirht to be «hfu tobe 
j-;tlii»>cl as a plaintiff, cannot be obtained, he may be made a defendant, when one 
•Ij * reti.:»on therefor being stated in the complaint. And whore the ',J['."!'^[,*|. ,,j. 
^iH^^^.-^tion is one of a common or general interest of many prrM>ns; or 'I'-JeiKi imi- 
A here th»* persons, who might be made parties, are very nnmeroiis, and ' '*^^^ ^" *"*' 
i' r.iiiy l.»e im]»rarticable to l>ring them all before the court, une or more 
i.i:iy -»ii: or defend for the benefit of all. 

g 44*J. Every action must be proseruted in the mime of the real party r''^^/>'.j". 
in intt^re^t, except that an exe<*ntnr or administrator, a trustee of an lueiVa-si:.!, 
»-x].'re.-^s mist, or a ])erson expressly aurhorized by stiitute, nniy suo, aiVaioiai. 
•AirJiuiit joining with him the porson for whose benefit the actinn is 
[■ri«5»eenTe.l. A i>eraon, with whom or in whose name, a contract is 
mad'? for the benefit of another, is a trustee of an express trust, within 
t!jf Meaning of tliis section. 

§ 450. Ill an action or special proceeding a maiTied woman aj ;>javs, When 
'tr;*eontetf, or defends, alone or joined witfi other parties as ii' she was womaii\*n. 
:iii;«fle. It is not necessary or pi*oper to join her husband witli her as a v^'^j 
; uriy ill any action or special proceeding affecting lier separate ['roperty. 

§ 451. Where the plaiiitiif is igiioi-ant of the name or part of the ^vht^n 
zain^* of a defendant, he may designate that defendant, in the sum- or hi!'''^*^' 
nions. and in any other process or'^irocecKling in the action, by a ''•;•■' ^^ 

. .. •', i«i»i' -1 -,-..•' unknown. 

aetiiious name, or by as much of his name as is known, auaing a 
description, identifying the person intended. Where '^ne plaintiif 
•krjaiids judgment against an unknown person, he may designate that 
pf:rM>n US' unknown, adding a description, tending to identify him. In 
^i:her ca.se, the ^>erson intended is thereupjui regarded as a defendant 
iT: the action, and as sufficiently described th(n'ein, for all pur])oses, 
ir.'-liiding service of the sumraoiL'?, as prescribed in article goc<^nd of 
Uii* hist title. When the name, or tln^ remainder of the name, or the 
]'r^»n, becomes known, an order must be made by the courr, upon 
^idi notice and such terms as it i)rescrib(»s, that the proceedings 
already taken be deemed amended, by the insertion of the true name, 
v:^ place of the fictitious name or jiart of a name, or the desiirnation 
a? 3!i unknown person ; and that all subse(pient proceedings bo taken 
under the true name. 




of the controversy cannot be had witliout the presence of otUex \rvVTX\^a/«A\iv!v\Kv.- 
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457. PAHTIES SEVERALLY LIABLE. [csAr. y. 

the coart raiist direct, them to be brought in. Atid where a persou, not 
1 a party t« the action, has an interest in the subject thereof, or in real 
property, the title to which may in any manner be affected by the 
judgment,, and makes application to the court to be made a party, it 
niuat direct, him to be brought in by the proper amendment. 

§ 453. Where the court directs a new defendant to be brouglit in, 
and the order is not made upon his own application, a sripplemetital 
summons must be issued, directed to him, and in the same form as an 
original summons ; except that, in the body thereof, it must require 
the defendant to answer tlie original or the amended compl^nt, and 
the supplemental complaint, or either of them, as the case requires. 
And each provision of this chapter, relating to personal eervice, or a 
substitute for personal service of an original summons, applies to such 
B supplemental summons. 



ARTICLE SECOND. 1^ 

Pabties bbvbballt liablb. 

Srctiii:! 454. Penxms liable for the name denuuid may be sued together. 
■I.jfi. Defendant so sued may apply for any relief. 
4S(>. Proceedings in actions against defenclanta Bcverally liable^ 
457. Application (if this article to defendants jointly liable. 

Wttw'Bcr- g 454. Two or more persons, severally liable upon the same written 
(.'.'"trt '" instrument, including the parties to a bill of exchange or a proraiasorT 
■runedi- notie, whether the action is brought upon the instrument, or by a partT 
lHwI""^ thereto to recover against other parties liable over to him; may, all or 
lo^mer. ^jiy „f them, be included &s defendants in the same action, at the 

option of the plaintiff, 
i-.rcndani g 455, The joinder of a person, as defendant in an action, wilfi 
!u'iiy»iiiiiy auother per!<on, as prescribed in the last section, does not affect hi? 
liiior' right to any order or other relief, to which he woiild have been enti- 
tled, if he had been separately sued in the action. 
rroeeed- § 45U. Where a summons, issued against t\to or more defendants 
li"ihin" alleged to be severally liable, is served upon some, but not upon all of 
H(iiLii«iie- tl)em, the plaintiff may proceed against those. ni>oii whom it is served, 
^"SiJij' as if they were the only defendants named therein. Where it is served 
Unbie. upon all" of them, the plaintiff may take judgment against one or 
more of them, where he would be entitled t<i judgment, if the action 
was against liim or them alone. Where judgment is so taken, tb* 
clerk must, upon the plaintiff's applicatiim, enter an order, directing 
that the action be severed, and that the plaintiff may proceed ag^iiet 
the other defendants. In any subsequent proceeding, the plaintiH 
may nee, together witJi a certified copy of such an order, a copy of a 
paper constituting a part of the judgment-roll, with like effect aa if 
it was the original. 
Appiiw- § 457. The last three sections do not affect a defence or other objw- 
kRicu'^i" tiou of a defendant, growing out of the failure t« join in the action 
i(.»?Lv'""' **" "'■ '"'"'^ persona jointly liable ; and, as regards the other parties 
1i«i.ib: to the action, persons jointly liable are regarded as one party, for everj 
purpose contemplated by those sections. 



CHAP. V.} POOR PARTIES. §§ 458-464. 



ABT. g. 




ARTICLE THIRD. 

Partibs Prosecutinq AiTD Dbfbndino as Poor Persons. 

Sacnoy 458. Who may petition for leave to prosecute as a poor person. 

459. Contents of petition. 

460. "When and how leave fj^nted. 

461 . Not liable for coats and fees. 

462. When leave may be annulled. 

463. When defendant may petition to defend as a poor person 

464. Contents of petition. 
4t>5. Proceedines thereon. 

466. Api>eal, when party prosecutes or defends as a poor person. 

S67. Costs in favor of petitioner. 

g 458. A poor person, not being of ability to sue, who alleges that w>io may 
he has a cause of action against another person, may apply, by peti- I^ifJe^'to **' 
rion, to the court in which the action is pending, or in which it is proiiocuie 
int^iiiJed to be brought, for leave to prosecute as a poor person, and to p^woiu^'^ 
have ail attorney and counsel assigned to conduct his action. 

§ 459. The petition must state : ^ Contents of 

1. The nature of the action brought, or intended to be brought. petition. 

2. That the applicant is not worfti one hundred dollars, besides the 
wearing" apparel and furniture, necessary for himself and his family, 
and the subject-matter of the action. 

It luuift be verified by the applicant's affidavit, and supported by a 
certificate of a counsellor at law, to the effect that he has examined the 
caje, and is of opinion that the applicant has a good cause of action, 

§ 46(). The court to which the petition is presented, if satisfied of J^^n "^ 
the truth of the facts alleged, and that the applicant has a good cause granted.^* 
of action, may, by order, admit him to i)rosecute as a poor person, and 
assign to him an attorney and counsel to prosecute his action, who 
must act therein without compensation. 

§ 4(51. A person so admitted, may prosecute his action, without pay- NotiiaWe 
ing fees to any officer ; and he shall not be prevented from prosecuting aid foeS 
the same, by reason of his being liable for the costs of a former action, 
brought by him against the same defendant,^ if judgment is rendered 
against him, or hia complaint is dismissed, costs shall not be awarded 
against him. 

i 462. If the person so admitted ie guilty of improper conduct in the wiien 
fnMeCation of his action, or of wilful or unnecessary delay, the court Iji^^an?*^ 
■ay, in its discretion, annul the order admitting him to prosecute as a nuUed. 
peor person ; and he shall thereafter be deprived of all the privileges 
eooferred thereby. 

§ 4^. A defendant in an action involving his right, title, or interest, when de- 
in or to real or personal property, may petition the court, in which the limy poti- 
iction is pending, for leave to defend the action as a poor person, and }lny**/*^" 
to bare an attorney and counsel assigned to coTiduct his defence. poor per- 

S464. The petition must contain the same matters, respecting the ^"" 
dnlity of the petitioner, required to be contained in a petition for leave pctitfonf* 

teprosecate as a poor person ; and it must be supported by a similar 

tntificatey relating to the defence. 

* So in the original. 



§§465^ 71. INFAJS'T PARTIES. [chap.?. 

p dc ii ^ ^''^' "^^^ provisiona of t.hia article, relating to the order, to be 
ingt there- made upou an application for leave to proeecute as a poor person, and 
""■ the proceedings eubaeqiient theieto, apply to the oider and eubsequeul 

proceediiiga, upon an application for leave to defend as a poor person. 
AppenJ. g 4(jfj, A.norder, made a« prescribed in this article, does not antboriiw 

pr^BdtTw* the petitioner to take or maintain an appeal, as a poor person ; but 
na n p'o«r'' where an appeal is taken by the adverse party, the order is applicable, 
jjcrMii, in favor of the petitioner, aa respondent in the ajipeai. 
CosiB in g 407. Where costs are awarded in favor of a peraoii, who lias been 

luamuncr. adm iftgjj to prosecute or defend as a poor person, as prescribed in Uiis 

S'l'tiriH^^y must be paid «ver to his attorney, when collected from 

th^^^Kso party, and distributed among tbe attorney and couumI 

aHi^UpB^to the poor person, as the court directs. 



ARTICLE FOURTH. 

Imfamt Plaiktiffs akd Dbfiudanti. 

Sbctioh 46S. KJg-ht of infsst to briDg actioD. 

480. Outu^ian for infftnt iilaintiff must be appuiiiteil. 

470. Ap]iliciitioii tLerefor. 

471. Application for appointment of guaiiiinn for iofiint defendant. 
473. Gnardian, bow nptMiinleil. Clei'k, when to at;t. 

473. Guu'dian fur infant defemlant in cei-tnin i-eal actions 

474. Grnaidian not to reeeii'e piDpeity unlil secuiily ^vm 

475. Secnrily. 

47S. Last two wctions not to apply to treneral gitardian. 
477. Liability of defandanl's yiiaiilian for cobIs. 



i 



RiKiii of § 468. Where an infant hns a right of action, he is entitled to main- 
brills' '° tain an action thereiin ; and the same shall not be deferred or delayed, 
nttiuQ. on account of hla infancy. 

GBBniun g 489' Before a summons is issued, in the name of an infant plain- 
ilittiViff tiff, a competent and responsible person nnist be ajipointfid, to appew 
Hmioiniari ^^ ''■^ guardian for the purpose of the action, who sball be responutda 

for the costs thereof. 

A|.[>ikii- g 470. The guardian nmat he appointed upon the application of lie 

t^° ^"" infant, if he ia of the age i>f fourteen years, or upwards; or, if leis 

under that age, upon the application of his general or tcKfjunaiilMf 

guardian, if he has one, or of a relative or friend, if the applicatioi 

IS made by a relative or friend, notice thereof nnist he given to li>^ 

general or testamentary guardian, if he has one ; or, if he has noue, W 

the person with whom the infant I'eaides. 

uou foMin- § *^^" ^^ infant defendant raiist also appear by guardian, who mMt 

iiominieni be a Competent and responsible person, appointed ujion the applicaljon 

cm*?nfait° °^ ^^^ infant, if be is of the age of fourteen years, or upwartls, sn^ 

deitDdaat applies within twenty days after personal service of the summons, * 

after service thereof is complete, as (irescribed in acctjon four hundrw 

and forty-one of this act ; or, if he is under that age, or neglects » 1* 

apply, upon the application of aiijr other party to the action, or trf • 

relative or friend of the infant. Where the application is madd by » 

person, other than the infant, notice thereof must tje given to ni« 

general or testamentary guardian, if he has one within the State, or. 

if he has none, to the infant himself, if he ia of the age uf fowrtcco 

years, or upwards, and within the Htate ; or, if he is under that age. 

and within the State, to the person with whom he reddes. 



CHAP, v.] INFANT PARTIES. §§ 472^77. 

AUT. 4. 

§ 472. The court in which the action is brought, or a judge thereof, Guardian, 
or, if the action is brought in the supreme coui-t, the county judge of pJJ^^^" 
the county where the action is triable, may appoint a guardian ad litem cierk, 
for an infant, either plaintiff or defendant, as prescribed in this article. S,^®***^ 
The clerk must act in that capacity for an infant defendant where 
the court or the judge appoints him. No person, other than the clerk, 
shall be appointed a guardian ad litem, unless his written consent, 
duly acknowledged, is produced to the court or judge making the 
appointment. 

§ 473. Where an infant defendant resides within the state, and is ^"'JJJgpnt 
temporarily absent therefrom, the court may, in its discretion, make infant de- 
an order designating a person to be Ifis guardian ad litem, unless" he, ^c"*^***^- 
or some one in his behalf, procures such a guardian to be appointed, 
a.*^ prescribed in the last two sections, within a specified time after ser- 
vice of a copy of the order. The court must give special directions in 
the order, respecting the service thereof, which may be upon the infant. 
The summons may be served by delivering a copy to the guardian so 
appointed, with like effect as where a summons is served without the 
jst.'ite upon an adult defendant, pursuant to an order for that purpose, 
j^ranted as prescribed in section four hundred and thirty-eight of this 
act ; except that the time to appear or answer is twenty days after the 
service of the summons, exclusive of the day of service. 

§ 474. Except in a case where it is otherwise specially prescribed by Guardian 
law, a guardian, appointed for an infant, as prescribed in this article, ?eiVe*pn>p- 
ifrhail not be permitted to receive money or property of the infant, other *:'»y "^^^^^ 
than costs and expenses allowed to the guardian by the coufi, until he gWci. ' 
has given sufficient security, approved by a judge of the court, or a 
county judge, to account for and apply the same, under the direction 
of the court. 

§ 475. The security must be a bond to the infant, in such penalty as security. 
the judge directs, not less than twice the sum, or the value of the prop- 
erty, to be received, executed by the guardian and at least tw^o sureties 
approved by the judge, and filed in the office of the clerk. The infant, 
or any other party to the action, may afterwards apply for an order, 
directing a new bond to be given, with an increased penalty ; or the 
court may so direct, of its own motion. 

§ 476. The last two sections do not apply to the general guardian of i-asttwo 
the infant, who has been appointed his guardian ad litem, as prescribed not to ap- 
in this article ; but the court may, at any time, require the general jlJ^^eJ^i 
guardian to give additional security for the faithful discharge of his guardian. 
trust, before receiving money or property of the infant, under a judg- 
ment or order in the action. 

§ 477. A person appointed guardian, as prescribed in this article, for Liability of 
an infant defendant in an action, is not liable for the costs of the action, unt^"giar- 
anless specially charged therewith by the order of the court, for per- ti»"» ^'^v 
Mnal misconduct. ^^^^' 
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chapteh VI. 

PLEADINGS IN COURTS OF RECORD, INCLDDING COUNTER. 
CLAIMS. 

TITLE L— The conbecdtivk pLUiDiNaa in as actiom. 

II. — PkOVIBIONS QKNEKALLT applicable to PLSADlNOa. 



The consecutite pleadings in an action. 

AsTiCLsl. Compliunt. 

2. Demurrer. 

3. Answer. 

4. Reply. 

ARTICLE FIRST. 

CuMPLAI.Vt. 

Sbcttoh 47S. Fii«t pleading to be c(im|il&mt. 

47S. Copy c:orapl»iiit, wb«n lo b« served. 

480. Consequence nf failui'e. 

481. Cmuplnint what to uiinlain. 

483. When inlei'liicutory and final jiulgnient may be demanded. 
4S!J. CaiiBes (if action to he aeyiarately etateii. 

484. Whiit cauBes of action may be joined in ihe sanie complaint, 
" 48.1. When cause of action ilwintd single. 

* 48(1. When alternative legal or equitable jiidgtiient may be demanded. 

Hf" § 478. The flrat pleading, on the part of the plaintiff, is the coni- 

l«"c'oiu? '" plaint. I 

piKini, g 479, If a copy of the complaint is not delivered t:0 a defendant, at j 

pUKnt?""" tlic ''"'6 of ^^ delivery of a copy of the stminions to him, either wit,hiii J 
Mirve.1" ""* ^^ without the ytate, his attorney may, at any time within twenty days 
aft«r the service of the summons is complete, serve upon the plaintifTB | 
attorney a written demand of a copy of the complaint, which must ba , 
served within twenty days thereafter. The demand may be incorpo- , 
rated into the notice of appearance. But where the same attorney i 
appears for two or more defen<lant8, only one copy of the complaint | 
need be served npon him ; and if after service of a copy of the com- ' 
plaint npon him, as attorney for a defendant, he appears fur another 1 
defendant, the last, defendant must answer the complaint, within twen^ ■ 
days after he appears in the action. 
^encoor §480. If the plaintiff's attorney fails to serve a copy of the com- i 
%iture. plaint, ae prescribeii in the last section, the defendant may apply to 
the court for a dismissal of the complaint. 




CHAP. Ti.] COMPLAINT. §§ ^1-486. 

ART 1 

§ 481. The complaint must contain : Comi*iaint; 

1. The title of the action, specifying the name of the court in which ^vimt to 
if is brought ; if it is brought in the supreme court, the name of the 
CDimty, which the plaintiif designates as the place of trial ; and the 
iiiime^ of all the parties to the action, plaintiff and defendant. 

2. A plain and concise statement of the facts, constituting each cause 
of action, without unnecessary repetition. 

8. A demand of the judgment to which the plaintiff supposes him- 
i^if entitled. 

§ 4S2. In an action triable by the court, without a jury, the plaintiff JJj!}^„^",.y 
may, in a proper case, demand an interlocutory judgment, and also a n"ji "»"» 
liual judgment, distinguishing them clearly. may Uc"i» 

§ 483. Where the complaint sets forth two or more causes of action, c^i^^g^^f 
the statement of the facts constituting each cause of action must be action to 
!»eparat^ and numbered. rntei>^" 

§ 4S4. The plaintiff may unite, in the same complaint, two or more 6t«tc«i. 
causes of action, whether they are such as were formerly denominated cuu"e« of 
le^ral or equitable, or both, where they are brought to recover as 2^^j^"„2J*^ 

fallow**: ii4tliesani« 

1. Upon contract, express or implied. compiamt. 

2. For per^toual injuries, except libel, slander, criminal conversation, 
or *:feduction. 

8. For libel or slander. 

4. For injuries to real property. 

5. Real property, in ejectment, with or without damages for the 
withholding thereof. 

6. For injuries to personal property. 

7. Chattels, with or without damages for the taking or detention 
thereof. 

8. Upon claims against a trustee, by virtue of a contract, or by oper- 
ation of law. 

9. Upon claims arising out of the same transaction, or transactions 
connected with the same subject of action, and not included within one 
of the foregoing subdivisions of this section. 

But it must appear, upon the face of the complaint, that all the 
causes of action, so united, belong to one of the foregoing subdivisions 
of this section ; that they are consistent with each other ; and, except 
a? otherwise prescribed by law, that they affect all the parties to the 
a^rtion ; and it mast appear, upon the face of the complaint, that they 
do not require different places of trial. 
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DEMURRER. 



ARTICLE SECOND. 



Sbctiob 487, Dpfendant 
*88, When hfi m 

*489. The last sei 
490, Demiirrerl 

•«1. Rule, if Iw 
492. DemuiTei' 






ay tie III III 

tiaii qun-litied. 

D eompldjnl niimt speoiry groiitiAs iif obieeUon. 

many (jrounila of olijucliotL nvv u'mAtieii, 

pai't of tliu oimplaint ; deiuun-er to pitKtJI 



[CHAH V\. 



eeUon. ^H 

n-er to pitKt JV 



493. Defeadnnt mu' 'lemur Cn reply. 

494. When pliuuliff mny (l«mur tn itmvie.r. 

495. Demun-ei' to counteivlnini. when ileli.'nJiiiit demniids aa attimwllvi 
jndgrnient. -^m 

496. Demiii-i'er to coiiti(«rckiin muat npei-ify ^rDiindi of ohjedioai ^^M 

497. Amen i] men t!> in (certain case." nftci- ile,:it<ii)n of ileLaorrer. ^^| 

498. When ohji'c^tiiin may hts talittn by ujish'^i'. ^H 
41)9. Objuclion i whi^n diseined waived. ^^| 

Damniiint § 487. The only pifladiiig on the part of the dereiidant ia either a 
mur'or" demurrer or an answer. 

wit""iiB ^ ^^^' '^''** *Jc''fi"*l*'i'' ™tiy dennir to the comiilaint, where one i>r 
may nt- more of the following objectiona thereto appear iipoii the face thereof. 
"""■■ 1. That the court has not jurisdiction of the person of the defendiuic 

2. That the court has not jnriadiction of the subject of the action. 

3. That the plaintiff has not U-gal capacity to sue. 

4. That there is another action pending between the same parties, 
for the same cause. 

5. That there is a misjoinder of parties plaintiff. 

6. That there ia a defect of parties, plaint.iff or defendant. ^M 

7. That causes of action have been improperly nniwd. ^^| 

8. That the complaint doea not atate fiictd untficieiil to coustitaj^H 
cause of action. ^^^B 

DomniTBr §490. The demurrer must distinctly specify the objections to th« 
[;i„™"inuBi complaint; otherwise it may be disrejjarded. An objection, t«fo"« ; 
1(n!n%» uf ""'1^'' subdivision first, second, fourth or eighth of section four lilil* 
oio'oation" dred and ei/ihty-eijiht of tliis act, may be etated in the langua)!e of ih» • 
subdivision ; an objection, taken under eitlieruf the other siibdii'moii -^ 
must pFjiut out specifically the particular defect relied upon. 
DeDiumrr g 432. The defendant may demur to the whole complaint, or to M«« 
^»'Jf"J^^ or more separate causes of action, stated therein. In the latter ca,--«*. 
oompiniiii : he may answer the causes of action not demniTed to, 
i'oSti-"Bnrt § ^^^- '^''^ defendant may also demur to the reply, or to a separaM 
ftiuwci'io traverse to, or avoidance of, a defence or counterclaim, contained in tii* 
Ewniiiilunt reply, on the ground that it is iusnflicient in law, upon the face ihere'tf, 
»»!'''";"'"■ g 494, The plaintiff may demur to a counterclaim or a defence con- 
Whml ' aisting of new matter, contjiined in the answer, on the ground that it 
myrivnmr " inantficient in law, upon the face thereof. 

toMMwor. §495, The plaintiff may also demur to a cotiiiten^laim, upon whi'-h 
2'^u^^l,. the defendant deniands an affirmative judgment, where one or mors 
ufiUm, of the following objectiona thereto, appear on the face of the camiUt- 
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ART 2 

1 That the court has not jurisdiction of the subject thereof. fendantde- 

2. That the defendant has not legal capacity to recover upon the JJJJl^S^e 

isaine. JudguienC. 

o. That there is another action pending between the same parties, 
fi»r the same cause. 

4. That the counterclaim is not of the character specified in section 
live hundred and one of this act. 

5. That the counterclaim does not state facts sufficient to constitute 
a cause of action. 

>5 496. A demurrer, taken under the last section, must distinctly ^®^'J™' 
^•l•ecify the objections t^ the counterclaim ; otherwise it may be disre- claim must 
yarded. The mode of specifying the objections is the same, as where ^\!ou,f$s of 
a demurrer is taken to a complaint. objection. 

55 497. Upon the decision of a demurrer, either at a general or special Ameud- 
Term, or in the court of appeals, the court may, in its discretion, allow ^rtatn 
The party in fault to plead anew or amend, upon such terms as are JjJi^^giJJJ^f 
}'l^t. If a demurrer to a complaint is allowed, because two or more demurrer, 
'-auiies of action have been improperly united, the court may, in its 
disiTetioii, and upon such terms as are just, direct that the action be 
divided into as many actions, as are necessary for the proper determi- 
nation of the causes of action therein stated. 

§ 498. Where any of the matters enumerated in section four hundred When ob- 
and eighty-eight of this act as grounds of demurrer, do not appear on Wtak" n by 
The face of the complaint, the objection may be taken by answer. answer. 

§ 499. If such an objection is not taken, either by demurrer or objection ; 
answer, the defendant is deemed to have waived it ; except the objec- adimed 
tion to the jurisdiction of the court, or the objection that the complaint waived, 
does not state facts sufficient to constitute a cause of action. 

ARTICLE THIRD. 

AirswBB. 

Bkctxon 500. Answer ; what to contain. 

501. Coanterclaim defined. 

502. Roles respecting the allowance of counterclaims. 

503. Judgment, when demand and counterclaim are equal or uneqoaL 

504. Id. ; for aiSirmative I'elief. 

505. Counterclaim, when defendant is sued in a representative capacity. 

506. Id. ; when plaintiff is an executor or administrator. 

507. Defendant may interpose several defences or counterclaims ; rules 

relating thereto. 

508. Partisi defences. 

509. When defendant to demand affirmative judgment. 
' 510. Effect of inipi*oiier demand of affirmative judgment. 

511. When plea<ling8 a<imit pai't of plaintiff's claim to be just, action may 
be served, etc. 

512. Judgment, whei*e countei*claiui only ip iat«i7>os«d for less than plain- 
tiff's claim. 

513. I>ilatoi*y defences to be verified. 

§ 500. The answer of the defendant must contain : 

1. A general or specific denial of each material allegation of the 
complaint controverted by the defendant, or of any knowledge or in- 
formation thereof sufficient to forui a belief. 

2. A stat^meTit of any new matter constituting a defence or counter- 
''laira, in onlinarr and concise l:niirnn«'^<^. ^'•'♦^..>..f '"^ixr^titlnn. 

* Strickea out. 
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Coautcr- § 501. The cDiuiterclaim, speciiied in the la^t aectioti, must tend iti 
^"od 8oiue way, to diiHiuish or defeat the plaintiff's recovery, atid muet lio 
one of the following (-aiiBes of action against the plaintiff, or, iu a proper 
case, against the person whom he reprebeut*, and in favor of the lie- 
feiidfttit, or of one or more defendants, between whom and the plaintiff a 
separate judgment may be had in the action : 

1. A cause of action, ariKins' out of the contract or transaction, net 
forth in the complaint as the foundation of the plaintiff's ultiim, or con* 
nected with the subject of the action. 

2. In an action on contract, any other cause of action ou uontrsct« 
existing at the commencement of the action. 

iMiUiIg § S02. But the countercliiim, specified in Bubdirision second of the 

"^ itiiow- last section, is subject to the following rnles : 

eouriier- 1. If the action is founded upon a contract, which line been aHsignecl 

oiaiiiu. by the party thereto, other than a negotiable j)romisaor7 note or bill of 
exchange, a demand, existing against the parly thereto, or an aasigiie« 
of the contract, at the time of the assignment thereof, and belougiii{{' 
to the defendant, in good faith, before notice of the aaeignment, must 
be allowed as a counterclaim, to the amount of the plaintiff's demand, 
if it might have been ao allowed against the party, or the asaigneSi 
while the contract belonged to him. 

2. If the action is upon a negotiable promissory note or bill of ex- 
change, which has been assigned to the plaintiff after it became due, & 
demand, existing against a person who assigned or transferred it, after 
it became due, must be allowed as a counterclaim, to the amount of tlie 
plaintiff's demand, if it might have been so allowed against the 
aasiguor, while the note or bill belonged to him. 

3. If the plaintiff is a trustee for another, or if the action is in thsi 
name of a plaintiff, who has no actual interest in the contract npuu 
which it is founded, a demand against the plaintiff shall not be allowed' 
as a counterclaim ; but so much of a demand existing against the per* < 
son whom he repreaenl-a, or for whose benefit the action is brought, as 
will satisfy the plaintiff's demand, must be allowed as a counterclaim, 
if it miglit have been so allowed in an action brought by the persoa 
beneficially interested. 

Jailmneni. § 503. Where a counterclaim is ehfAblished, which equals the plain- 

mim" ilnil tiff's demand, the judgment must be in favor of the defeudmit. Where 

ooanipr- H jg legs than the plaintiff's demand, the plaintiff must liavc jud^'ment 

"'l^'IS ^ for the residue only. Where it exceeds the plaintiff's demand, the da- 

unuqiioi. fendant must have judgment for the exoeas, or so much tbeniof as {« 

due from the plaintiff. Where part of the exiiess is not duo from tho 

plaintiff, the .judgment does not prejudice the defendant's right ta I*- 

cover, from another person, so much thereof as the judgment <loeis Dot 

cancel. 

iii.i (br g 504. In a case not specified in the last section, where a count*r- 

Siur*'''" chiim is established, which entities the defendant to an affinnutiv« 

judgment, demanded in the answer, judgment must be rendered for 

the defendant accordingly. 

VnaMiir- § 506. In an action against an executor or an administrator, or other 

«rJi!«i'rio- person sued in a representative capacity, the defendant may aot forth, 

'^"I'n," '* f^ ^ counterclaim, a demand belonging to the decedeut, or other i^ersou 

nril'nJen- whom he represents, where the person so represented would have be^n 

uIIciiV* entitled to set forth the same, in an action against him. 

III., wiieti §506. In an action brought by an executor or administrator, in bis rep— 

ul^Mit-' Tesentative capacity, a demand against the decedeut, belonging, at Um 
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time of his death, to the defendant, may be set forth by the defendant 
a» a coiiTiterclaim, as if the action had been brought by the <lecedent mrn?stri.' 
ill his lifetime ; and, if a balance is found to be due to the defendant, ^^^'• 
judgment must be rendered therefor against the plaintiff, in his repre- 
^ntative capacity. Execution can be issued upon such a judgment, 
only in a case where it could be issued upon a judgment, in an action 
against the executor or administrator. 

§ 507. A defendant may set forth, in his answer, as many defences ,^®^"n^* 
or counterclaims, or both, as he has, whether they are such as were iM*se sev-*^' 
formerly denominated legal or equitable. Each defence or counter- fgni^^^or 
claim must be separately stated, and numbered. Unless it is inter- counter- 
posed as an answer to the entire complaint, it must distinctly refer to ^^*"™*- 
the cause of action which it is intended to answer. 

§ 508. A partial defence may be set forth, as prescribed in the last I'^rf*";^- 
section ; but it must be expressly stated to be a partial defence to the ' *'**''"*^®*- 
entire complaint, or to one or more separate causes of action, therein 
sei forth. Upon a demurrer thereto, the question is, whether it is 
snficieiit for that purpose. Matter tending only to mitigate or reduce 
damag^es, in an action to recover damages for the breach of a promise 
to marry, or for a personal injury, or an injury to property, is a partial 
defence within the meaning of this section. 

§ 509. Where the defendant deems himself entitled to an affirmative j^^.JJf,",, 
judgment against the plaintiff, by reason of a counterclaim interposed to rk'nian«i 
by him, he must demand the judgment in his answer. juMLnncut? 

§ 511. Where the answer of the defendant, expressly or by not when 
denying, admits a part of the plaintiff's claim to be just, the court, admit '^^^ 
upon the plaintiff's motion, may, in its discretion, order that the action ^f^l^J^, 
be severed ; that a judgment be entered for the plaintiff for the part cia^m to be 
BO admitted ; and, if the plaintiff so elects, that the action be con- ^Jy bo seT- 
tinned, with like effect, as to the subsequent proceedings, as if it had ereii, etc. 
been originally brought for the remainder of the claim. The order 
must prescribe the time and manner of the plaintiff's election. If the 
plaintiff elects to continue the action, his right to costs upon the judg- 
ment is the same, as if it was taken in an action brought for only that 
part of the claim. If the plaintiff does not elect to continue the action, 
eoBts must be awarded, as upon final judgment in any other case. 

§ 512. In an action upon contract, where the complaint demands Ja<iflrment, 
judgment for a sum of money only, if the defendant, by his answer, ?ounu;r- 
does not deny the plaintiff's claim, but sets up a counterclaim amount- [J'-jJ!!.!?"^^ 
iogto less than the plaintiff's claim, the plaintiff, upon tiling with the noso«i ror 
deik an admission of the counterclaim, may take judgment for the pialuuff^'a 
excess, as upon a default for want of an answer. The admission must claim. 
be made a part of the judgment-roll. 

§ 513. A defence, which does not involve the merits of the action, nnatory 
dkall not be pleaded, unless it is verified as prescribed in title second lo^^iw rcri- 
of Uus chapter. "«*^ 

* 510 btrickeu out. 
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SeCTton S14. Reply ; whnt to ccinMJn. 

544. Judiirment iipiiD failiut: to reply. 

516. Cases wlioru the (rniii-l may ii;i]uire h reply. 

517. Plaintilf may sot foi'th several avoidances la reply. 

5 514. Where the answer cotjtauia a counter-claim, the plaintitf 
if he does not demur, may reply to the counterclaim. Tlie repB 
must contain a general or speciflt; denial of each material allegation > 
the counterclaim, controverted by the plaintiff, or of any knowled^ 
or information thereof Htifficient to form a belief ; and it may get fori 
in ordinary and concise language, without repetition, new matter im.' 
inconsistent with the complaint, constituting a defense to the countia 
claim. 

§ 515. If the plaintiff fails to reply or demnr t* the counten'laiT; 
the defendant may apply, upon notice, for judgment thereupon; am 
if the case requires it, a reference may be ordered, or a writ of inqnu 
may be issued, as prescribed in chapter eleventh of this act, where "tb 
plaintiff applies for judgment. 

§ 516. Where an answer contains new matter, constituting a defenS 

■ by way of avoidance, the court may, in its discretion, on the defend 

ant's application, direct the plaintiff to reply to the new matter. Ii 

that case, the reply, and the proceedings upon fiulure to reply, or* 

subject to the same rules as in the case of a counterclaim. 

§ 517. A reply may contain two or more distinct avoidances of tlM 
same defence or counterclaim ; but they must be separately stated aafl 
' numbered. 
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TITLE 2. 



TITLE n. 

Provisions generally applicable to pleadings. 

3irao5 518. Application and effect of this chapter. 

519. Pleading^i to be liberally constinied. 

520. PleaAiings to be siibscnbed ; within what time to be served. 

521. When defendant to serve copy answer on co-defendant, 

522. AJle^tion not denied ; when Ut be deemed true. 

523. When pleading must be veritied ; ami when verification may be 

omitted. 

524. Fonn and construction of certain allegations and denials in verified 

pleailings. 

525. Verification : how and by whom ma<le. 

526. Forai of affidavit of venfication. 

527. When verification may be confined to a counterclaim 

528. Remedy for defective verification, or want of verification. 

529. When defendant not excused from verifying answer to charge of fraud. 

530. Private statute ; how pleaded. 

531. Account ; h(nv jUemled. Bill of i)articular8. 

532. Judgments; how pleaded. 

533. Conditions pi'ecedent ; how plea<led. 

534. Instrument for payment of money , liow pleaiied. 
53.x Pleatiings in libel and slander. 

536. Pleading mitigating circumstances, in action for a wrong. 

537. Frivolous plearlings ; how disposed of. 

538. Sham defences U) be stricken out. 

539. Material variances ; how provi<led for. 

540. Immaterial variances ; how pi*ovided for. 

541. What to be deemed a failui*e of proof. 

542. Amendments of coui'se. 

543. Amended pleading to be served ; answer thereto. 

544. Supplemental pleatlings. 

545. When a ])leading may l)e excepted to ; mode and effect or excepting. 

546. Pixx'eedings after exception. 

•547. Determination upon the exception ; costs ; when the attoniey maybe 
ordered to pay costs. 

§518. This chapter prescribes the form of pleadings in an action, aonanfi 
d the rules by which the sufficiency thereof is determined, except effect of 
lere special provision is otherwise made by law. this chap- 

sj 519. The allegations of a pleading must be liberally construed, Pieadin^rH 
th a view to substantial justice between the parties. a»yc«l-*^' 

jj 520. A pleading must be subscribed by the attorney for the party. »ini»d. 
ropy of each pleading, subsequent to the complaint, must be served }o be^SE" 

the attorney for the adverse party, within twenty days after service scribed ; 

a copy of the preceding pleading. wJmt Ume 

§521. Where the judgment may determine the ultimate rights of ^« *»o 
N) or more defendants, as between themselves, a defendant, who when Me- 
'Piires such^ determination, must demand it in his answer, and f«?"<i»»ni <*> 
«t<, at least %u days before the trial, serve a copy of his answer upon !l^is\ver'un 
i« attorney for each of the defendants, to be affected by the deter- j^^lJ'^^^**®"'** 
Linatiou. The controversy between the defendants shall not delay a 
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gg522-5 2fl. 
raxLE a, 

judgment, to which the plnintiff is entitled ; unless tiie court uthenvi.'^B 
dii'ects. 
Aifesniinn § .'5-22, Each material allegation of the complaint, not cimtroverlwl 
whon lo'bi' '•y the answer, and each material allegation of new matter in the mi- 
<iet'niea awer, not controverted by the rejily, where a rei'ly i* retjiiireil, nuisi. 
"'"*■ for the purposes of the action, lie' Uken as trne. But an alli-jfrniini i>l 

new mutter in the answer, to which a reply ia not reqiiirL-d, or of i*vf 
matter in a reply, is to be deemed controverted by the adverse party, 
by traverse or avoidance, as the case requires. 
When g 523. Wliere a pleading is verified, each subsequent pleadhig, «Jl- 

Inunt'lifl* ce])t a demurrer, or the general answer of an infiint by his yuardlao 
Ti-riDLii: sd litem, must also l>e verlHed. fiut thti verification may be uiuilied. 
SSrtn!'.M^niu a case where it ia not otherwjbe specially prescribed by law, wlitre 
the party pleading would be privileged from testifying, as a witness 
concerning an allegation or deiifal contained in the pleading. A. plead- 
ing cannot be used. In a criminal prosecution a^iust the party, lu 
proof of a fact admitted or alleged therein, 
orm uid S ^^' The allegations or denials in a verified pleading miiet, in form, 
'.'■""nlver ^ Stated to be made by the party pleading. Unless they are ihersin 
linniicm'stated to he made upon the infonuation and belief of ihe party, rhey 
must be regarded, for all purposes, iucludiiig a criminal proseculjim, 
as having been made upon the knowledge of the person verifylufr llw 
pleading. An allegation thai the party has not sufficient knowledge 
or information, to form a belief, wil.h respect to a matter, must, for tlie 
same purposes, be regarded as an allegation that the person veriryiti^ 
the pleading has not such knowledge or information. 
VcrUca- § 525. The verification must be ma^le by the affidavit of the party. 
■n<i^/ or, if there are two or more parties united in interest, and pleudiiiK 
mnS? together, by at least one of them, who is acquainted with the fiicts, 
except us follows : 

1. Where the party is a dtiraeatic corporation, the verification must 
be made by an officer thereof. 

2. Where the people of the Stjite are, or a public officer, In their 
behalf, is the party, the verification may be made by any person w 
quainted with the facts. 

3. Wliere the party is a foreign corporation ; or where the jwi^ 
is not within the County where the attorney resides, or,if the latter is 
not a resident of the otat«, the county where he has his ofiice, ioA 
capable of making the affidavit ; or, if there are two or mote partita 
united in interest, and i>leadiMg together, where neither of them. 
acquainted with the facta, is within that county, and capable of 
making the affidavit ; or where the action or defence is founded upvn 
a written instalment for the payment of money only, which ia in lbs 
possession of the agent or the attorney ; or where all the material alle- 
gations of the pleading are within the persona! knowledge of the 
agent or the attorney ; in either case, the veriiicatioa may be made 
by the ageut of or the attorney for the party. 

^SSviiirf '^ ^'^*^' ^^ affidavit, of verification must be to the affect, that the 
v«t«c*- pleading is true to i.lie knowledge of the deponent, except as totJie 
Won- matters therein stated to he alleged on information and belief, luid ihar. 

as ti» those matters he believes it to be true. Where it is made by » 
person, other than the party, he must set forth, in the aflidaiit, tlio 
grounds of his belief, as to all matters not stated upon his know] 
hurl the reason why It Is not Tnade by the party. 
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TITLKi 

S 527. Where the complaint is uot verified, and the answer sets up a ^vhou vcn 
< ' »iiT.-jchiiin, and also a defence by way of denial or avoidance, t lie miiyu.* 
rtifi Irivit of verification may be made to refer exclusively to the counter- •:"»*""»:'* *<> 



a oounter 



• : um. Ill that case, the last three sections are applicable to the afii- cjjiim. 




a !:iilHty, provided he ^ives notice, with duo diligence, tx) the attorney ^'•^"• 
of •he advei-se party, that he elects so to do. 

S 529. A defendant is not excused from verifying his answer to a whemie- 
'••niplaiiit, charging him with having confessed or suffered a judg-D;I|'[!5c"^ 
ni»riit, or executed a conveyance, assignment, or other instrument, or • »^r''..'\'^"» 
rrdnsf**rred or delivered money, or personal property, with intent to •ul?\vV"u> 
hinder, delay, or defraud his creditors; or with being a party or prix-y Jyliuj'^ **^ 
Ti« -^ufh a transaction by another person, with like intent towards the 
•T«-ditors of that person ; or with any fraud whatever, atiecting a right 
'•r the property of another. 

j{ 5:iO. In pleading a private statofce, or a right derived therefrom, it Private 
2? ^^Hlfi*•iellt to designate tlie statute by its chapter, year of passage and i^*^,\v'^''* * 
title, or ill some other manner with convenient certainty, without set- piojuioa. 
ting fc»rth any of the contents thereof. 

S 331. It is not necessary for a party to set forth, in a pleading, the (J;^^.**"'" 
itfms of ail account therein alleged ; but in that case', he must deliver to nUuioa. 
the adverse party, within ten days after a written demand thereof, a {iiuiurs!*^' 
n-py of the account, which, if the pleading is verified, must be verified 
by his affidavit, to the efiect, that he believes it to be true ; or, if the 
facts are within the personal knowledge of the agent or attorney for 
the party, or the party is not within the county where the attorney 
Ksiides, or capable of making the affidavit, by the affidavit of the agent 
or attorney. If he fails so to do, he is precluded from giving evidence 
of the account. The court, or a judge authorized to make an order in 
the action, may direct the party to deliver a further account, where the 
»»ne delivered is defective. The court may, in any case, direct a biil 
of the particulars of the claim of either party to be delivered to the 
adverse party. 

§532. In pleading a judgment, or other determination, of a court J";^^, 
or officer of special jurisdiction, it is not necessary to state the facts h.^v ' 
.ronferriiig jurisdiction ; but the judgment or detennination may be i''*^^'*<^'*- 
stated to have been duly given or made. If that allegation is con- 
tmrerted, the party pleading must, on the trial, establish the facts 
xnferriu^ jurisdiction. 

S 533. In pleading the^ performance of a condition precedent in a *;J.^"l|j,','?"t'*. 
tontxact, it is not necessary to state the facts constituting performance ; li..w*' ^ 
hut the party may state, generally, that he, or the pei-son whom he i***'**jj|p**- 
J^pfresents, duly performed all the conditions on his part. If that alle- / 
lAtion is controverted, he must, on the trial, establish performance. 

§534. Where a cause of action, defence, or counterclaim, is foun<led f"?'y"J?)^"^ 
wpon an instrument for the payment of money only, the party may set minn'.r' 
wrth a copy of the instrument, and state that there is <lue to him JUIJ"*^^' ' 
'kweon, from the adverse party, a specified sum, which lie claims. pieaUe.i. 
8«h an allegation is equivalent to setting forth the instrument, accord- 
•R to its legal effect. 
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TTTI.liS. 

"'Miti'iMd ^ ^'^^' ^'' ^* ""* necessary, in an action ffir libel ur ^ilaiider, lo blale, . 
tiiuKicr. ill the vompliiint, any extrinsic fact, for the piirpO!<e of skowin^ tiiPS 
upplicaliou to the plaintiff, of the defamatory matter ; bnt the flaia-1 
titf may st.at«, generally, that it was. published or spoken iMiiuemingi 
him ; and, if that allegation is controverted, the plaintiff runst eetatK* 
liah it on the trial, lu such lui action, the defendant may prove niiti- 1 
gating circumstances, notwttti standing Uiat he has pleaded or ut.teoipted "^ 
to prove a justification. * 

mitimiSiie ° ^^' ^" *" action tiO recover damages for tlie breach of a promise ( 
tiii-uni lo marry, or for a personal injury, or au injury to pmperty, ifie defend- I 
iluu'oBmrB'"''' ™*y prove, at the trial, facts, not anioniitiTig Ifl a total defenee, 
wrong. tending to mitigate or otherwise reduce the pituntiff 'a damages, if they 
are set forth in the answer, either with or without otic or more defences, 
to the entire cause of action. A defendant, in default, for want of an 
answer, may, upon a reference or inquiry to oscertain the amonnt of 
the plaintiff's liimages, prove facts of that description. 
ptelSwSSi §537. If a demurrer, answer, or rt-ply ia fiit-olous, Iho par^ 
bowUia- ' prejudiced thereby, upon a previous notice la the adverse porty, of nofr 
*"*•* "^ less than five days, may apply to tlie court or to a judge of the coiuf' 
for judgment thereupon, and judgment may be g^von accordingly. If 
the ap[ilication is denied, an appeal caunot be taken from the det^^ 
miiiatioD, and the denial of th.e application does not prejudice any of 
the subsequent proceedings of either party. Costs, as upon a motion, 
may be awarded upon au application purduant to this section. 
simm de- § 5H8. A sham answer or a Kham defence may be stricken out by the 
f«T"wriokuii court, (ipou motion, and upon sui:h terms as the court deems jnat. 
'' . . § 539. A variance, between an allegation in a pleading and tbi 
Mirinuoc*; proof, ia not material, unless it has actually misled the adverse port/ 
vwy'SV. **^ ^^ prejudice, in maintaining his action or defence, upon the meriUi 
If a party insists that he has been misled, that fact, and the particoi 
)ars in which he has been misled, must be proved to the satisfaction ol 
the court. Thereupon the court may, in its discretion, order the pleadi 
ing to be amended, upon such terms aa it deems just. 
tuuDDieriKi S 541). Where the variaikce is not material, as prescribed in the last 
Invt'pvo*' Bection, the court may direct the fact to be found acconiing to the evU 
Miiud for, dence, or may order an immediate amendment, without costs. 
'iV'mod ''" ^ ^^^' ^^c"*' however, the allegation to which the proof is directed 
iMiyuiB of is unproved, not in some particular or particulars only, but in it« entlH 
proof. scope and meaning, it is not a case of variance, within iJie last turtr 

eectiona, but a failure of proof. 
Amead- § 542. Within twenty days after a pleading, or the answer or de^a 

".oune murrer thereto, is served, or at any time before the period for answet^ 
ing it expires, the pleading may be once amended by the parly, ofH 
course, without coats, and without prejudice to the proceedings alread^^ 
had. But if it ia made to appear to the court, that the pleading WV\Z 
amended for the purpose of delay, and that the adverse party wiS 
tliereby lose the benefit of a term, for which the cause is or may bd^ 
noticed, the amended pleading may be stricken wit, or the pleading, 
may be restj^red to its original form, and such terms imjvosed as iht*' 
court deems just. 

§ 54H. Where a pleading ia amended, as prescribed in the last »e<H- 

jiiwiillBgio tion, a copy thereof must be served upon the attorney for the a^lxers^ 

alrswcc*''" P^rty. A failure to demur to, or answer the amended pleading, wil' ' 

Uiei-eio twenty days lliei^eaftflr, has the same effect, as a like failure to 

to, or answer the oriifiual pleading. 
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§ 544. Upon the application of either party, the court may, and, in 
a pniper caae, must, upon such terms as are just, permit him to nlake 
a »iippleinental complaint, answer or reply, alleging material facts 
which occ Hired after his former pleading, or of which he was ignorant 
when it was made ; including the judgment or decree of a competent 
court, rendered after the commencement of the action, determining the 
matters in controversy, or a part thereof. The party may apply for 
leave to make a supplemental pleading, either in addition to, or in place 
of, the former pleading. In the former event, if the application is 
granted, a provisional remedy, or other proceeding already taken in 
the action is not affected by the supplemental pleading ; but the right 
of the adverse party to have it vacated or set aside, depends upon the 
case presented by the original and supplemental pleadings. 

§ 545. Irrelevant, redundant, or scandalous matter contained in a 
pleading, may be stricken out upon *the motion of a person aggrieved 
thereby. Where scandalous matter is thus stricken out, the attorney, 
whose name is subscribed to the pleading, may be directed to pay the 
costs of the motion, and his failure to pay them may be punished as a 
eontempt of the court. 

§ 546. Where one or more denials or allegations,contained in a plead- 
ipgare so indefinite or uncertain that the precise meaning or apj)licaticn 
thereof, is not apparent, the court may require the pleading to be made 
definite and certain by amendment. 
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CHAPTER VII. 

GENERAL PROVLSIONAL REMEDIES IN AN ACTIOS. 

TITLE I. — Ajirrst, pbndinq the action, and phooebdlnqs thekk- 

TITLE !!.— Injunttion. _ 

TITLE Hi, — Attac-hment op property. 
TITLE IV. — Other provisional remedies ; 

KB0D8 PROVISIONS. 

TITLE I. 
Arrest pending Che action, ami proeeedinga thereupon. 
AvncLB 1. Cases where an order of arrest iiiay be granted, and peraons Ualile -■ 
3. (Granting, executing:. 



«ENERAL AND MISCEl 



4. Charging and (liechtii'j^ing bail. 



N 
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ARTICLE FIRST. 



nOrhebop Ahbebt: 



AND PSEUCINS LI 

'il proceedings, without a 



Bectiun 543. No pei-eon to li3 arrested i 
statutory proviition. 
B49. When the right to arrest depends upon the nature nf the action. 
f:itO. When the right to arrest ilepeiids pai'tly upon extiinsiu facto. 
651. Order, ivben and whei-e grrinted j when of right, and when i 

Uonary. 

653. ForeigTi juilgment not to affect right to arrest. 
GSIt. Women not to tie arrested, except, etc. 

C54. Idiot,liinatic,oi-iiifBiitunderfourl«en,n(ittol>eaiTesled. Dischargv. ■ 
655. Pei'sona sued in a representative capacity, not to be an-ested. 

§ 548. A person shall not be an-eated in a civil action, or sp. _ 

Eroceediug, except as prescribed by statute. Tba writ of ne exeat IJ 
ere by abolished, 
in the; § S4it. A defendant may Iw arrested in an action, as prescribed ii^ 
^"jg. this title, where the action ia lirought for either of the following causesA. 
■isopon 1, To recover a flue or penalty. j 

|iaiurB 2, To recover damages for a personal injiuy ; an injury to property,.^ 
»B. incliiditig the wrongful takings detention, or conversion of personal ■_ 
property ; breach of a promise to marry ; misconduct or neglect in L 
oflice, or in a professional employment; fraud; or deceit. Bill tliia% 
Bubdiviaion does not apply to a claim for damagos in an action \a 
recovar a chattel. > 

3. jff o recover money, funds, credit^ or property, held or owned 1^ 
the State, or held or owned, otficially or otherwise, for or in behalf of 
a pulJic or governmental interest, by a mnniuipa) or other public cor- 
poratitin, board, officer, cnstodian, agency, or agent, of the State, or of ' 
a city f county, town, village, or other division, subdivision, department, f 
or portion of the State, which the defendant has, without right, 
obtained, received, converted, or disposed of ; or to recover damagw I 
for BO obtaining, receiving, paying, converting, or disposing of the aama. 

4. In an action npon contract, express or implied, other thani 
promise to marry, where it is alleged in the complaint that the df * 
ant woa guilty of a fraud in contracting or incurring the lial 

102 



csAP. IT.] ARREST A^'D BAIL. ^* •'.^•'55. 









Where ?-ich an allegation is made, the plaintiff cannot n^c«n-er ur.!-?-?* 
he y«rov^5 xlie fraud ; and a jiidiTiuent for the defiMidant is not a Kir :«^ 
a new action to recover upon the contract only. 

§ 5oO. A defendant may aleo be arrested as prescriWd iii this tL:*.e, ^^ 
in eitlier of the following cases : 

1. In Tin action to r»?cover a chattel, when the chattel, or a part th. r^ \ 
of. ha< lv?en concealed, removed, or di?iKised of, so that it cauuo: -.v? 
r nu'l ur taken hv the sheriiF, and with intent that it should not Iv so 
fo;ind or taken, or to deprive the plaintiff of the l^netit thereof. ^ ^ 

2- In an action u^xm coi;trii«*t, e\i>ress or implied, other than a *• - 
prrimi-^e to marry, wliere the defendant has, since the niakinir of the ^ 
c<.»:i'rait, or in contemplation of making" the same, i-emoved or dis;xv*ed \. ^ 
of liis property, with intent to defraud his creditors, or is al> it to 
ieci:ive or di.spose of the same, with like intent. \ \ 

:i. In an action to recover for money receive<l, or to recover projvrty, ^ *\ 
or d-.imaires for the conversion or iiiisapplicatir.n of pivpvTty, where the • \ 
mozioy was received, or the proi^erty was emhezzled, or fraudulently \ % 
mi.-:ipplie«.l, by a public officer, or by an atturr.ey, st^licitor or counselor, j ' 1\ 
<^ly an udicer or agent of a coriwration or banking association, in * 
the c >ur=?e of his employment, or by a factor, agent, bn^ker or other j 
T'T^^i'U in a fiduciary capacity. But this subdivision does not apply > % 
'jO an actim to recover a chattel. • x 

4. In an action wherein the judgment demanded requires the per- ^ ^ 
fomifiikoe of an act, the neglect or refu?^al to perform which would be ^ V) 
piiiii>hable by the court as a contempt, whore the defendant is not a ^^ 

resident of the rftate, or, being a resident, is about to depart there- N- 

from, by reason of which non-residence or departure there is danger , \i 

that a judgment or an order requiring the pertonnance of the act will / \ . 

be rendered ineiFectual. " ^^ 

g JO I. In a case specified in subdivision fourth of the last section, the ^.^f^» , ^ ' 
onier of arrest can be granted only by the court ; is always in its dis- whvvc < y 
cwrion ; and may he granted or served, either before or after final ^|^"n*of* * 
judgment, unless an appeal from the judgment is pending, upcm which riflfht, nnri ; 
security has been given, sufficient to stay the execution thereof. In creu" i^iJy. ^ 
either of the other cases specified in the lust two sections, the ord(»r ^ ^ 

cannot be served after final judgment ; but it may l>e granted, where 
a proiier caj?e therefor is presented, at any time before final judgment. 

§ 552. The recovery of judgment in a court, not of the State, for the Foreipi 
saae canse of action ; or, where the action is founded uix)n fraud or "1!I m"'*^"'* 
fe:eit, fur the price or value of the projK^rty obtained thereby; die.-? jif'^.^^jf**' 
ut affe<:t the right of the plaintiif to arrest the defendant, as prestiibed 
in this title. 

§ 553. A woman cannot be arrested, as prescribed in this title, ex- ^^^'^'"J*?L 
i*ppt in a case where the onlor can be granted only by the court ; or !nne>ied, 
where it appears that the action is to recover damages for ff wilful \,^^■*■^^*^^ 
injury to i.>erson, character or property. 

j 554. A lunatic, an idiot or an infant under the age of fourteen J;J.*"J,.^"J!*' 
fears, if arrested, may be discharged from arrest as a ]>rivileged [)erson juiit nmiep 
in the discretion of the court. The application for his discharge may n.\"7o be* 
be maile, iu his behalf, by a relative, or by any other in^rson whom nn-estiHi. 
die court or judge permits to represent him, for "the purjK^se. ni*i*harK«. 

§ 5od. A person prosecuted in a representative cn|>acity, as heir, person 
execator, adrainiatrator, Legatee, devisee, next of kin, assignee, or ^'i**'! in » 
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, cannot be arrested, as preidcribed in this title, except for his latlve 
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GBiaTmo, 



B Order of Aimssr. 



ri\-il«|[cd 



1 which the actioa is bruught, or 



SscTiox 5S6. Ordnr re<iuired tav ttrreal ; how gnmUid, 
B51. Prortf neoesBary to ptNDuure oi-der. 

B58. Whenoniermafhe graiiteiii effectflf oomplaintsabBeqnently m»ile. 
G59. Security, upon oilier of lu'reat mnd^ by ftjuil^e. 
BUO. Id. i upon oniop of mreat grunted liy t&e courl. 
B61, Cont«nla of the or<ler ; la whom dii'ei:l«d ; when to be excmled. 
663. Copies of papvi-a lo be delivei-ed to tlei'endaut ; oi'iginala to be S[ed. 
663. An-Gst i how mude. 
B04. Gwiierai provision aatoprivilege from arresl; diecbsrgeof privileged 

66S. Privilege of offiRers of courts. 

606. Defendant an-esled tn hiLvc twenty days to ai 

BUT. When anpticiition ti> lie made to Vftnale onler of arrest, etc 

BUS. Hon and to whom applicatina most bemodeioiipoaing'it by at 

*M9, ■370. Queationsoffuctai-isinpon themoaon. 

■oil. When prior motion not to pi-ejudice Bnlwet[uent motion. 
B72. Supersedeas, unless defendant is chared in Hxeuution. etc 

qnir«d~ftir § 5^9. An order for the arrest of the defendant, except as otherwise 

'•"■••^uw prescribed in section flva hundred and fifty-one of this acf, must be 
obtained from a judge of the court ii 
from any county judge, 
la"' § 557. The order may be granted, in a case specified in section five 
' hundred and fort.y-nine of this act, where it appears by ttie affidavit 
of the plaintiff, or any other person, that a sufficient cause of action 
exists against tho defendant, as prescribed in that section. It may 
be granted, in a case specified iu section five hundred and fifty of this 
act, upon the like proof that a sufficient cause of action exists ag'ainat 
the defendant, as prescribed in that section, and of the other matters, 
extrinsic to the cause of action, specified in that section. The affi- 
davit may also contain any statement, tending to determine the 
amount of bail to be required. 

§ 55S. Subject to the providons of the last preceding article, the 
order may be granted at any time, after the commencement of the 
, action. It may also be granted, to accompany the summons. But at 
any time after the filing or tervice of the complaint, the order of arrest 
must be vacated on motion, if the complaint fails to set forth a suffi- 
cient cause of action, as required by the last section. 

g 550. Except where the action ia brought for a cause specified in 
" subdivision third of section five hundred and forty-niuo of tbia act, or 
' in a case where it is sjiecially prescribed by law that security mav be 
dispensed with, or the security to be given is specially regulat»5 by 
law, the judge, before he grants the order, must require a written un- 
dertaking on the part of the plaintiff, with two sutflcient siueties, to 
the effect that, if the defendant recovers judgment, or if it ia finally 
decided that the plaintiff was not entitled to the order of arrest, th* 
plaintiff' will pay all costs which may be awarded to the defendant, 
and all damages which he may sustain by reason of the arrest, not 
exceeding the aura specilied in the undertaking, which mu^i. he at 
least equal to one-tenth of the amount of bail required by the order, 
and not leas than two hundred and fifty dollars. 

§ 5*!0. Where the order can be prantedonly by the court, an uude^ 
taking on the part of the plaintiff may be dispensed with. If it is re- 
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quired, its form, and the security to be given thereupon, must be »""*^«^' , , 
such as the court prescribes. the court. 

§ 5<.U. The order must be subscribed by the plaintiffs attorney, and }hJ."ord«-^' 
except where it is granted by the court, by the judge. J*i may be to whom ' 
directoil, either to thf sheriff of a particular county, or, generally, to when to U 
the ^heriff of any county. It must require the sheriff forthwith to executed, 
arrest tJie <lofendant, if he is found within his county ; to hold him to 
bail in a specified sum ; and to return the order, with his proceedings 
thereunder, as prescribed by law. The plaintifTs attorney may, at his 
option, by an indorsement upon the order, nr, where it was granted 
by the court, uix)n the copy thereof, delivered to the sheriff, fix a 
time within which the defendant must be arrested. In that case, he 
cannot be arrested afterwards under the same order. 

§ 5^>2. The order of arrest, or, where it was granted by the court, ^^p^^ {JJ 
a certified copy thereof, subscribed by the plaintiffs attorney; and, Ce\TeHv- 
in either ca^e, the papers upon which the order was gianted, with Jp^Jl^'n^.^®" 
the undertaking, if any ; must be delivered to the sheriff, who, upon ariKinnis 
arresting- the defendant, must deliver to him a copy thereof, ^^jg to be tued. 
paj^ers, iijx)ii which the order was granted, with the undertaking, if 
any, must be filed, with the order of arrest, or a certified copy there- 
of, at the time prescribed for filing the same, in section five hundred 
and ninety of this act. 

§5f>:^. The sheriff must execute the order by arresting the defend- j^^J'^^^f,^,! 
int, if he i.s found within his county, and keeping him in custody, 
mril disehar/^^ed by law. 

§ ot>4. Thirt title does not abridge or affect a privilege from arrest given *f,^,?ilif^|i, • 
hj law, or a right of action for a breach thereof. A privileged person {i-toj»rtvi. 
is entitle<l to be discharged from arrest,, where other provisioti'is not Jmej^^^du- 
made therefor by law, by tlie court, or a judge thereof; or by the ohaiWof 
frtfuity jiid^e of the county, or a judge of a superior city court of the city poiiunf*^^ 
where the arrest was made. The order must be made, upon proof by *-• 

affidavit, of the facts entitling the applicant to the discharge ; and the '^'"* 
arrest and discharge are not a bar to a new arrest, after the privilege has 
r»?a-'*etl. The court or judge may make the order without notice, or may 
nrquire notice to be given to the sherifl?, or to the plaintiff, or to both. 

g ofjo- All officer of a court of record, appointed or elected pursuant ,^/'|»^i{j\?Jj^ 
to law, is ^>rivileged from arrest, during the actual sitting, which he is of courts. 
reipiired to attend, of a term of the court of which he is an officer, and 
no loii^^er ; but an attorney or counsellor is not thus privileged, unless 
Le i."f employed in a cause, to be heard at that term. 

§ 5^56. Kxcept where an order of aiTest can be granted only by the pefcndant 
court, a defendant, arrested before answer, has twenty days after the ilaArtv'ven- 
arrest. in which to answer the complaint; and judgment must be J^j!,|^'^;'[>'^ '^ 
stayed accordingly. 

§ 5t>7. Except where an order of arrest can be granted only by the ^l^'/,!^"]"//;^ 
court, a defendant, arrested as prescribed in this title, may, at any Cema/iV to 
time V>efore final judgment, or, if he was arrested within twenty days o"ii!rof ar- 
before final judgment, at any time within twenty days after the arrest, re&t, etc. 
ayply to vacate the order of arrest; or to reduce the amount of bail ; 
or to increaf«e the security given by the plaintiff; or for one or more of 
fihoee forms of relief, together, or in the alternative. In a case where 
the OTtler of arrest can be granted only by the court, a like apj^lication 
may V>e made, at any time within twenty days after the arrest : and an 
application to increase the security given by the plaintiff, may be made 
tl any time before final judgment. 
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HuwflB'i § ^^^' ^^ Rppli ration, apedlied in the last section, may be founded 
to whom only upon the papers upon which the order was granted; in which 
miuit''iw case, it must be made to the court, or, if the order was granted by a- 
'"«<ie:op- judge out of court, to the same judge, in court or out of court, and 
St'dow with or without notice, as he deems proper, and .the application must 
proott. ^ heard upon those papers only. Or it. may be founded upon proof, 
by affidavit, on the part of the defendant; in which case, it mttst be 
made to the court, or, if the order was granted by a judge, out of court, 
to any judge of the court, upon notice ; and it may be opposed by new 
proof, by affidavit, on the part of the plaintiff, tending to suGtain any 
ground of arrest recited in tlie order, and no other, uiiiess the defend* 
ant relies upon a discharge in bankruptcy, or upon a discharge or ex- 
oneration, granted in insolvent procee'Iinga ; in which case, the plain- 
tiff may show any matter in avoii.lance thereof, which he might show 
upon the trial. 

§ 572. Except in a case where an order of arrest can be granted only 
by the court, if the defendant ia in actual custody, by virtue of an 
order of arrest in the action, and the plaintiff neglects (o enter judg- 
ment in the action, within one njonth aft«r it is in his power to do so; 
or neglects to issue execution against the person of the defendant,, 
within three months after the entry of judgment ; the defendant musL 
on his application, made upon notice to the plaintiff, lie diachar^ai 
from custody, by the court in which the action was commenced, or oy ' 
a judge thereof, within the county where the defendant ia in custody [J 
nnless reasonable cause is shown why the application should not b*J 
granted. A defendant discharged as prescribed in this section ah^ 
not be arrested upon an execution issued upon a judgment in 
action. 



Snperae- 
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ARTICLE THIRD. 



Smjno.f 573. DefeniUot to be Uischarg-f ri nn biiiJ or depOBJt. 

674. 'When defondant may elect to (pve hail, elc, or bond for UbertiM 

B75. Undertakinfr of the DHJl j what to contain. 

E7tS. Bxamioatiiin of iierauna iitTei-cd aa hail. 

677. Filing', etc., of pai|.ierB ; plaintiff's accefitonce nr rejection nf bail. ' 

67H. Notice of juetincutiou ; aavi undurUk-iiij;, if other biidl is g 

B79. CJoalili cations of luul. 

680. JiistiK cation of bail. 

581. Allowunmuf bnil. 

5S2. Deposit of nion«v with Bheiiff. 

583. PayiiLrnii. Nf,iei«>sit iiiiovnort by alieriff. 

584. Siil.x(iiii(iut"l';iil rrn-il.:].i.sit. 
BS5. How ,i..|u,;.il ,li^].. 



. Wliei 



eST. Sliel-itl', when liniile j 



n thii 



; his 'lischai'^je from ti&bility. 



Dribodnnt § S73. Tlie defendant, at any time before he is in contempt, i 
S.!*J,l)i'^n ^^ order can be granted only by the court, or, in any other cm. 
any time before execution against liis person, must he discharged I 
arrest, either upon giving bail, or upon depositing the sum speciftM 
the order of arrest. The defendant may give bail, or make the dep< 
106 






CHAP. VII,] 



ARREST AND BAIL. 



immediately upon hU arrest, at any boiiT of tlie iluy or iii^lit ; and liu 
miist liaVH reasonable Dpjwrtuuity to see^ for and to procure bail, Wfore 
Iwiig conimitted M jail. 

g 574. Where the defendant ie actually confiTied in tlie jail, by virtue « 
of ati order of arrest, and iiual or int«rloc'ntory judgment ba.>i been ^* 
Kndered against him in the action, but aTi execution agaiiiitt bis iierson << 
has not been issued, he may elect, either to gi^e a bond for tbe iiiierties i'„ 
of the jail, or to give bail or make a deposit, b;« prescribed iu LhiH " 
article. 

8 575. The defendant may give bail, by delivering to the sheriff a ii 
written undertaking, in the snm specified in the orrter of arrest, exe- Jf 
ciited by two or more sufiicient bail, stating their places of residence * 
snd oceiipat.ions, to the following effect : " 

i. If the order of arrest couJd be granted only by the wiurt, that the 
liefen^atit will obev the direction of court, or of an api>ellat« court, 
coutained in an oriler or a judgment, requiring him to |ierforni the act 
sgiecitied in the order ; or, in default of his so aoing, that he will, at all 
timee, render himeielf amenable to proceedings to puuish biiu fur the 
nmi salon. 

2. If the action is to rAcuver a chattel, that the defendant will 
deliver it to the plaintiff, if delivery thereof is adjudged in the action, 
and will pay any sum recovered against him in the action. 

3, In any other case, t.hat the defendant will, at all tiroeH, render 
himself amenable to any niambit*. which may l>e issued to enforce a 
fuial judgment against him in the actiuii. 

g 676. It 13 not necessary Uiat the unilertakln^ should be aprmwed, ^ 
or Bccompatiied with au afSda^nt of jiisti&CAtion of the Vjuit. But « 
the officer, taking the acknowledgment of the undertaking, must, if [|| 
the frherilT so requires, examine uuder oath, to a reasonable extent, the 
persons offering to become bail, concerning their projierty and their 
circumstances. Tbe examination must be re<luced to writing, sub 
scribeil by the ball, and annexed to tbe undertaking. 

§ 577. Within three days aft«r bail is Riven, the sheriff inust deliver pi 
to the plaintiff's attorney copied, certified by him, of the order of °J 
arre^, return and undertaking. The plaintiff's attorney, witliin ten « 
diiya thereafter, must serve af<m the sheriff a notice that he docn not ^ 
accept the ball ; otherwise be is deemed to have accepted them, and 
the bhenff is exonerated 6om liability. 

§678. Within ten days afLer the receipt of the notice, tbeaberiffor M 
the defendant may serve upon tbe plaintiff's attorney, notic« at tbe Q 
justification of the same or other IkuI, iiiecifying the place of iwddeoM ■ 
and occupation oT each of the latter, before a judge of Uie court, or ft m 
nanty judge, at a specified time and [>Lace ; tbe tine to be not leaa ^ 
tbui five nor idota Hun t«n dayi tbervafier, atid ib« [•lac* to be within 
Qie county where cue of the ball leaid^s, or where toe defendant waa 
>ne8l«d. If other hail are giren, a new uttdertaking mtwt be exeeut«dt 
te prescribed in sedion Bve buwlred and aereaty-Sve of this act. 
g 57 H. The qualllirations of baO are as foHowa: a 

1. Each of tliem mmt be a rendent of, and a hnosebolder or fn»- S 
holder wiihin the titste. 

3. Eai-h of tbem most b« worth tbe muu sjie^Hfled in tbe oriler «f 
amet, excluj^ive nt penperty ^xenif4 frrsra e«»^itl»>n ; b«t the i't^gt, 
mjostificAtiou, maj allow man than two bail to jostify, severall/, lit 
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saiuB less than that, specified in the order, if the whole justification is 
equivalent to that of two sitlficieTit bail. 
joatiHca. § 580. FoT the purijose of justification, each of the bail must attend 
lioaofUiiii. ijgiQpg the judge, at the time and place mentioned in the notice, and 
be examined on oath, on the part of the plaintiff, tonthing his suffi- 
ciency, in such manner as the judge, in his discretion, thinks proper. 
The judge may, in hia discretion, adjourn tlie examination from day 
to day, until it is completed ; but snch an adjournment must always 
• be to the next judicial day, unless by consent of parlies. If required 

by the plaint.ilf's attorney, the examination must be reduced to writ- 
ing, and subscribed by the bail. 
Aiiowsnce g 581. If the judge finds the bail sufficient, he must annex the 
"'"*"- examination to the undertaking, indorse his allowance thereon, and ' 
cause them to be filed with the clerk. The sheriff is thereupon exou- ] 
erated from liability. • 

DepoBii or § 582. The defendant may, instead of giving hail, deposit with the ] 
aSorS^""" 8^^"*^ ^''^ sii"i specified in the order. The sheriff must thereupon 

give the. defendant a certificate of the deposit, and discharge him from ' 
custody. , 

PBymeniof § 583. The sheriff must, within four days after the deposit, pay it 
toKort'br "^^° court. He must take, from the officer I'eceiving it, two certiticatae 
ihsrlff of the payment, one of which he must deliver to the plaintiff, and ths 
other to the defendant. For a default in making the jiayment, the 
official bond of the sheriff may be prosecuted, as in any other case of 
delinquency. 
siibetitat- § 5H4. If money is deposited, as prescribed in the last two sections, 
liaposi'iJ "^^ "•*" ™*y ^ gi*e»i """i ni^y justify upon notice, at any time )>efore 
the expiration of the right to be discharired on bail. Thereupon the 
judge, before whom the justification is had, must direct, in the order 
of allowance, that the money deposited be refunded to the defendant, 
or his representative, ami it must be refinided accordingly. 
How do- g 585. If money deposited is not refunded, as prescribed in the last'i 
pS^^or. section, it is, in a case where the order of arrest could be granted only, 
by the court, subject to the direction of the court, as justice require^ 
before and after the judgment. In any other ca.se, if it remains on 
deposit, when final judgment is rendered for the pluintiff, it must he 
applied, under the direction of the court, in satisfaction of the judg- 
ment ; and the surplus, if any, must be refunded to the defeudanl, or 
his representative. If the final judgment is for the defendiinl. or Hie 
action abates, or is discontinued, the sum deposited, ami n'lririiiiiii- 
unapplied, must be refunded to the defendant or his repre-^i it lUv e. 
WTietiiie- § 58li. At any time before the deposit is paid into court, i lie ilrfi^til- 
iinirt'tlfii"' *"* "'^■y deliver to the sheriff a written direction, to pay it to a third 
third per- person, therein specified, in the event that the defendant becomes 
entitled to a return thereof, hut without exjiressing any other contin- 
gency. The direction must be acknowledged or proved, and certified, 
m like manner as a deed to be recorded ; and the sheriff must delim 
it \o the officer who receives the deposit, who must note the substancai 
thereof, with the entries of the dept«it, in his books, and upon the tvrtJ 
certificates of payment into court. The money thus deposited ia 
deemed the property of the third person, subject to the plaintiff's 
interest therein, and subject to the rights of a creditor of the defend- 
ant, where the direction was given for the purpose of hindering, 
delaying, or defrautling creditors. The money, or the residue thereof, 
must be paid to the third person, where, by the provisions of the laat 
11)8 
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two sections, it is required to be refunded to the defendant, or his 
representative. 

§ 587. If, after the defendant is arrested, he escapes or is rescued, Sheriff 
or the bail, if any, ^aven by him, do not justify, when they are not Se m bail; 
accepted, or if the sh^jiifif fails to pay the deposit into Court as required ^^ ^^ 
by section five hundred and eighty-three of this act, the sheriff is n-om^a- 
likble as bail. But the sheriff may, except in an action to recover a *^^*''>- 
chattel, discharge himself from liability, by the giving and justifica- 
tion of bail, as follows : 

1. If the case is one where the order could be granted only by the 
court, at any time before the court directs the performance of the act 
specified in the order. 

2. In any other case, at any time before an execution is issued 
against the person of the defendant, upon a judgment in the action. 

§ 588. If judgment is recovered, against the sheriff, upon his lia- Proceed- 
bility as bail, and an execution thereon is returned wholly or partly jUfl^Snt 
unsatisfied, the official bond of the sherifif may be prosecuted, as in against 
any other case of delinquency. ®**®* ^* 

§ 589. The bail taken upon the arrest, unless they justify, or other Bail liable 
bail are given and justify, are liable to the sheriff for all damages *^^'**»®'^^- 
which he sustains by reason of the omission. 

§ 590. Within ten days after the defendant is arrested if he does Filing pa- 
not give bail, or if he gives bail, within ten days after the justification Sot gWeJ^ 
of the bail, the sheriff* must file with the clerk the order of arrest, or, 
where it w^as granted by the court, the certified copy thereof delivered 
to him, with his return thereupon indorsed, the papers upon which 
the order of arrest wasgranted, and the undertaking given on the 
l»art of the plaintiff. Where an order of arrest, directing the arrest 
of two or more defendants, has been executed as to one or more, but 
not as to all of them, the sheriff may file a copy of the order of arrest, 
instead of the original. 

ARTICLE FOURTH. 

Charging azjd dtscharging Bail. 

Sscno5 591. When defendant may l>e siiri*endered. 

592. How surrender to be made ; exoneration of bail thereupon. 

593. Bail may arrest defen<lant. 

594. Voluntary suiTender ; exonei-ation of bail thereupon. 

595. Rights, etc.; of sheiiff who ia liable as bail. 
59H. Bail ; how proceeded Hgrainat. 

597. Certain executions necessary before action against bail. 

598. Duty of sheriff' on such executions. 

599. Defences in action against l)ail. 

600. Relief of bail where principal is imprisoned on ci'iminal charge. 

601. Bail exonerated by death, etc. 

§ 591. Except in an action to recover a chattel, the bail may surrender wnen de- 
the defendant in their own exoneration, or the defendant may sur- Inayblewir. 
render himself in exoneration of the bail, before the expiration of the rendered, 
time to answer, in an action against them. The surrender must be 
iiiade to the sheriff of the ct)unty, where the defendant was arrested. 

§ 51^. Where the bail sunender the defendant, the surrender must How sur- 
he made in the following manner: be"nade; 

1. They must take the defendant to the sheriff, and require him, in ^.^^"^ifi,, 
writing, to take the defendant into his custody. thereupon. 

2. A certified copy of the undertaking of the bail must be delivered 
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TITLE i, § (t02. The writ, of injunction has beeu abolished. A temporary lu- 
jniKaion''' jinn!ti«n "^lay be ^auted by order, oa prescribed in this article. 
iiiiiiUaheii, g 803. Where it appears, from the complaint, that the plaintiff 
"nuu"'"' demands, and is entiled to a jiidgmeut against the defendant, 
iiueii. restraining the coromiseion or continuance of an act, the corami»i<m 
wieS'^tha"' **' continuance of which, during the pendency of the action, would 
rtglituicrc- produce injury to the plaintiff, an injunction order may be granted to 
uiiid&w''" restrain it. The case, provided for in this section, is described in thia 
■W'""' of act, as a 'case where the right to an injunction depends upon the nature 

no ou. ^j j^j^g action. 
tt'e'rlKh*" § ^^- ^" ei'her of the following cases, an injunction order may also 
Uieroio <ie- be granted in an action : 

«,\ti1u°£"° 1, Where it appears, by affidavit, that the defendant, during tiie 
r«ci«. pendency of the action, is doing, or procuring, or suffering la be don«, 
or threatens, or is about to do, or to procure, or suffer to l>e done, aaj 
act, in violation of the plaintiff's rights, respecting the subject of thff 
action, and tending t.o render the judgment ineffectual, an injunction; 
order may be granted to restrain him therefrom. 

2. Where it appears, by affidavit, that the defendant, during tfa«| 

pendency of the action, threatens, or is about to remove, or to dispoea 

of his property, with intent to defraud the plaintiff, an injunction ordu; 

may be granted, to restrain the removal or disposition. , 

Rosirio- I 605. Where a duty is imposed by statute upon a State officer, oq 

iiijuui?!?™ board of State officers, au injunction order to restrain him or them, oi 

s'tn™om-'' * P^rao" employed by him or them, from the performance of that diitfij 

can. or to prevent the execution of the statute, shall not l>e granted, excepjj 

by the supreme court, at a general term thereof, sitting in the depart^ 

ment in which the officer or board is located, or the duty is required Ui 

be performed ; and upon notice of the application therefor to tlie officer^ 

board, or other person to be restrained. i 

S!.^''ST.| §606. Except where it is otherwise specially prescribed by law, aa 

1 injunction order may be granted by the court in which the action^ 

'• brought, or by a judge thereof, or by any county judge ; and where u 

is granted by a judge, it may be enforced as the order of the court. 

Proof noe- § (J07. The Order may be granted, where it appears ta the cotut OB 

pro«ui'e"n- judge, by the affidavit of the plaintiff, or any other person, that aud^ 

Junction, cient grounds exist therefor. 

At wiiki § 608. The order may be granted to accompany the summons, or at 

oHer'toay *"? ^""^ after tlie commencement of the action, and Irefore final judri 
Uejirtunjil. ment. 

When no- § 609. The order may be granted, upon or without notice in tie di»« 
qafrcd or cretion of the court or judge, unless the defendant has answered ; I 
J""!"*; which case, it can be granted only upon notice, or an order to shoi 
Vl"Jliu^^i1on cause. Where an application for an injunction is made upon i 
iibpiici? "" ^'' °-" o'<ler to show cause, either before or after answer, the court a 
tiun. judge may enjoin the defendant, until the hearing and decision of ll 

application. 
■iniiB™"** S 610. The injunction order must briefly recite the grounds for fl 
)(i'nuiiri> ; injunctioTi. Where it b granted by the court, it must be served 1 
0*110"""^ delivering a certified copy thereof; where it ia granted by a judge^l 
must be served by showing the original order, and delivering a aefl_ 
thereof. Service of the order, upon a corporation, may be made 1 
prescribed in this act, for making personal service of a summons upoL 
a corporation. Copies of the papers, upon which the order was granted^ 
must be delivered with the copv of the order. 
112 
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AUT. «. 

ARTICLE SECOND. 

Sbcuritt. 

Sicnov 611 . Security, on stayinfj^ proceeding in an action, before trial. 

612. Id. ; auer trial, and before judgment. 

613. Id. ; after judgment. 

614. Money deposited may be paid over. 

615. Undertaking to be cancelled thereupon. 

616. Security, on staying pn>ceedinga after verdict, in ejectment or dower. 

617. Id. ; damagtjs to include waste. 

618. De}>08it may be di8|>ensed with. 

619. Undertaking and dei)osit ; when dispensed with. 

620. Security in other cases. 

621. S))ecial cases excepted. 

*(>22. When undertaking <leenied forfeited. 

623. Damages ; how ascei'tained. 

624. Damages sustained by a third person. 

625. Action on the undertaking. 



§ 611. An injunction order shall not he panted, to stay the trial of JJJJ*'^*}^^^ 
~.i action, in which the complaint deniand.s judgment for a sum of urovoiui- 
money only, after issue has been joined therein, unless the party apply- J/J.^fJ// *". 



lug therefor gives an undertaking to the party enjoined, with sufficient rorntrui. 
sureties, to the effect, that he will ])ay Ui the party enjoined, or his 
representative, all damages and cost.s, which may l>e recovered by him 
iu the action stayed by the injunction, not exceeding a sum, sfx^'ifif^d 
in the undertaking; and, ahso, all damages and costs that may lie 
awarded to him, in the action in which the injunction order is granted. 

§ 612. An injunction order shall not be granted, to stay pro<MM»dingM I'l, : afUr 
in an action specified in the last section, aft^er verdict, rejM)rt, or d«!<'is- !,*il|>ln?"'* 
ion, and before final judgment thereupon, unless a sum of money, J'"itf">''n^- 
siifficient to cover the sum awarded by the verdict, re{Kirt, or decisirtn, 
and the costs of the action, is firft paid, by the ])arty a[iplying for the 
injunction into the court, in which his action is <M)mmenced, or an un- 
dertaking for the payment thereof, with interest, is given, as prem;ribed 
in this article. 

§ 613. An injunction order shall not l>e granted, U> stay ]iroceedings m. ; mnrr 
upon a judgment for a sum of money, unless the following re^piiHites '^''''*"*''"^' 
are complied with, by the party applying therefor: 

1. The full amount of the judirm^nt, including interest and conts, 
niuiit be pai<l by him, into the court in whi'-h his a<;tion is i'omuv:w*'A ; 
or ail undertaking in lieu thereof ni-k^i l>e given, as pre.-«';rili<;d in this 
article. 

2. He must also give an undertaking, with Hufficjent siireti«;i, to pay 
to the party enjoined, ail damage-.-* and c^nt-, which may l/e awarded 
to him by the court, in the acMon in which the injunction order ii 
grunted; not exceeding a -um. ?*[ie''ifi*'d in the undertaking. 

§614. Money paid into '•orirt, a- pr»'-'TiU;d in the la-t two s-e'-tion*-, m n- 'J*- 
naay lie i>aid over, by the di.-^^c-i'^n of the f'tiv, t/i the party wb'/-'f pro- .!.■'' v- 
ceedings are stayed, u{»*#n hi- if'rnuii an *ind«'rtaking t/i the p«'op!*' of . •* '' "*' 
the »Srate, with sufficient ^-ir*:*!-:-. i'l si - irn fixed bv the cnr', *o p-iv 
the money and intere?*t, or any i''»,r MiTfeof, a- directed in the offer or 
judgment of the court. 

§615. Where money w^i pii i ir.'.> 'o .r* fn- '/*r*-n p;«id ov*rr v, *ii<r f;.,,j^^;^^ 

party whoie procee^lin,/.- ^ir*- •' iv- i. if Tj- u -i: 'ifri-: .r* of ?r:*: str\*,ti. ■*k^' *'^ 

•- 
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ill wbich the injunction order is granted, is against the p&rty obtaitiing 
it, the court must give such directione, as justice requires, with re.*)p«t 
to uanuelling the iitidertakJtLg given by the aiiccessfiil party; mukirn 
perpetual the injunction staying collection of the judgment; uiid re- 
quiring the judgment to be discharged of record. 
> § mi}. Aji iujimction order shall not be granted, to ai&y proceeding 
in an action of ejectment, or for dower, after verdict, report ta- decidMj 
nnletia the party applying therefor gives an undertaking, with siifficieiil 
sureties, to pay to the part.y enjoined, or his representaiive, all damatfr^ 
and costs, not exceeding a sum specitied in l.he nndertaking, wtiie 
may be awarded to him, in the uctiun wherein the injunction VI 
granted, 

§ til7. Where an undertaking is given, eis prescribed in the last sec- 
tion, the damages to be paid , iijum the vacating of the injunction order, ] 
or l.he decision of the action against, the party obtaining it, include, tint 
only the reasonable i-ents an<l piMfitM of t.he real property, recovered liy 
the verdict, report, ord.-ci>iipii. but :,][ waste committed upon the p^o|^ 
erty, lifter the grantiTii: i.l" tlic injiiin-iidn. , 

§ 618. In a case, wIif'h' iiniui-y i^ n'nnired by the foregoing Bections | 
of this article, to be jiaid uiU> i-mn-l, llie court or judge mny disiieiiM , 
with the payment, and may require the party to give, in lien thereof, 
an undertaking, with two or more sureties, to pay the sura apecifiei 
with interest, as directed by the court. If an undertaking is reqiiiroii. 
in addition to the deposit, both undertakings may be contained in the 
same instrument, at the election of the party applying for the iiijunction. 

S fS18. The foregoing sections of this article do not apply to a esse, 
where an injunction order is applied for, to stay proceeditigs in another 
at^tion, on the ground that a judgment, verfiict, rejKirt, or decidion 
therein was obtained by actual fraud. In that case, the court or judge 
granting the itijunctiou order may dispense with the deposit of mondfa 
or the execution of an undertaking, except as prescribed iu the uesl 
section. 

^ (i20. Where special provision is not otherwise made by law for ths 
security to be given upon an injiniction order, the party appiyiii}! 
therefor must give an undertaking, e.xecuted by him or by one or nior« 
sureties, an the court or judge directs, to the effect, that the plaiiitilT 
will pay to the party eTijoined, such damages, not exceeding n sum. 
specified in the undertaking, as he may sustain by reason of the injunc- 
tion, if the court finally decides that the plaintiff was not entitled 
thereto. 

8 (J21. The foregoing provisions of this art.icle do not affect any spe- 
cial statutory provimon, whereby security upon grantJng an injimctjiin 
order may be dispensed with, in a jiarticular case, or the security to be 
given in a particular case is otherwise regidated. 

§ »23. The damages, sustained by reason of an injunction, mayh^ 
' ascertained and determined by the court, or by a referee, appointed by 
the coTirt, or by a writ of inquiry or otherwise as ttie court shall ilir«t! 
and the decision of the court thereupon, or an order conlirmtiig tlw | 
report of the referee, is conplusive, as to the amount of thise (taioograi 1 
upon all the persons who have executed the undertaking, unleBsitlt 
reversed upon appeal. The court may in its discretion, direct thnttl* 
sureties have notice of the hearing, or of an appeal, and may pn-swil* 
the time atid manner of giving them notice. _ i 

§ B24, Where the defendant enjoitied was an officer of a corfionitiofH [ 
or joint stock association, or a bailee, agent trustee, or other nftttM^' 



CHAP, vii.] INJUNCTION. §§ 625-H2S. 

adve of another, and the damages sustained by him, are less than the ^ 
fum specified in the undertaking, the court or the referee may also person."* 
separately ascertain and determine the damages sustained, by reason 
of the injunction, by the corpjration, association, or person, whom the 
defendant repre5?ent.s, to an amount not exceeding the surplus of the 
81101 specified in the undertaking ; and those damages may be recov- 
ered in a separate action, brought as prescribed in the next section. 

§ 625. Where the damages have been ascertained by the decision of Action on 
I the court, or the confirmation of a referee's report, as prescribed in the {^iSg^*^ 
; last two sections, any person, entitled to the benefit of an undertaking, 
executed pursuant to the provisions of this title, may bring an action 
thereon, without further leave of the court. 



ARTICLE THIRD. 
Vacating or modifying an Injunction Ordbr. 

Section 626. Application to vacate or modify, without notice. 

627. Ll. ; ujwn notice. 

628. When prior motion not to projiidice subsequent application. 

629. New umlertaking- may be it»<piire«l. 

630. Verified answer to have the effect only of an affidavit. 
*<531. Wht»n ment** of action may In; litigated. 

*632. Whon merits not to be litijrated. 

♦ti33. Kxtj'in.sic (piestions of fact to be determined. 

*634. PnH)f upon questions of fact. 

§ 626. Where the injunction order was granted without notice, the Appiica- 
party enjoined may apply, upon the papers upon which it was granted, virateor 
fop an order vacating or modifying the injunction order. iSuch an "!j{'/|JX 
application may be made, without notice, to the judge who granted the notice, 
order, or who held the term of the court where it was granted ; or to 
the general term of the court, it cannot be made without notice, to 
any other judge or term, unless the applicant pnxluces proof, by affida- 
vit, that, by reason of the absence or other disability of the judge who 
granted the order, the application cannot be made to him ; and that 
the applicant will be exposed to great injury, by the delay required for 
an application upon notice. The affidavit must be tiled with the clerk ; 
and a copy thereof, and of the order vacating or mo<iifying the injunc- 
tion order, must be served upon the i)laintiff*s attorney, before that 
order takes effect. 

§627. Where the injunction order was granted without notice, or id.: upon 
^here it was granted upon notice, with leave to apply to vacate or °<*"^^ 
modify it, the party enjoined may apply upon notice, to the judge 
^bo granted it, or to tlie court, at a term where a contested motion in 
|he action may be heanl, for an order, vacating or modifying the 
injanction order. Sucli an application may be founded upon the papers 
upon ^hich the injunction wiis granted ; or ujwn proof, by aflidavit, on 
tte part of the defendant : or both. Where it is founded upon proof 
®n the part of the defendant, it may be opposed by new proof by affi- 
ant, on the part of the plaintiff, tending to sustain the injunction. 
^ S 628. The granting or denial of an application, made as prescribed ^f^^mo- 
iurtie last section, founded only upon the i)apers ui)on which the in- tionnotto 
junction onier was granted, does not prejudice a subsequent applica- iutiie.Juent 
ftm, seasonably maoe, founded upon proof, by affidavit, on the part of giipUcii- 
tte deifeudatit. And the granting or denial of eithai^ \mi, does ^"* 
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not prejtiilioe a subset] tie lit application, seasonably nmiie, roim<]od ui 
the fuiliire of a conplaint, which had not been made at the time 
the forniev apjili cation. t« set forth a taiiee of actimi, sufficient to entii... 
the piaiiitiff to the injunction order, upon one or more grounds, recited 
therein, 

§ 629. Upon the hearing of an applination, npon notipe, to vacate at 

luodil'y an injunction orfier. the toiiri. or judge may require a iioW 

nndertukin^', in the sitme or in a different sum, to be given bytlM 

plaiutilf, with the like siivetiea, and to the liite effect, as npon granting 

ail orifriniil onlpr. The persons executing the new undertaking becoBHI 

liable ih.Tt'ivi, aw if tbey had executed it upon the granting of tl|| 

original imler. The perf^ons who execuf«d the original nndertnkiiU 

i-emain liable thereon, until the new undertaking is given and approveOt' 

and no lon^^er. ■ 

vertfled g (530. Upon the hearing of a contested application for an injunctioBI 

Klitoibo order, or to vacate or modify such an order, a veritied answer has than' 

oJ'nni'ffl.'' ^ff«<^* ""'y «f »" affidavit. 



Atlachinenl of property. 

Artiolr 1. CAses where a nAn-nnt of attachmeitt may be (granted, and 
ings upon granting' the Btiine. 

2. ExeentJDK' tt>e wairant pending the ttL-tinn. 

3. VacutiD^.or inodifyini; the waiTant ) rluu: barging the allnchineiit. 

4. Ri?giitntions where there ai-e two or uiini'e wuri'aiile n^^nal the s 

ilefenilant. 



ARTICLE FIRST. 
i L Wahramt of Attachmbst may be qbastku ; 



BacnoN 63H. In what antinns a wnirant of altiu:hmenl may be gi-anled. 

«i!li. What muBt be phown to pi'iicure the warmnt. | 

i)B7. Wsrrant in action a)rainst public officer, etc., for peculation. 

fl38. When and by whom the wai I'lmt may be p'anted. 

fiSft. AfiidavitH lo be Hied. 

640. Security on obtaining' warrant. 

Ml. L'fmtenle nf warrant ; to whiini directed. 

642. Valiiiity of undui'lalting. 

Ill wiini g 6'!5. A warrant of attachment against the property of one ot more 

•(wrant'or defeiidanfti in an action, may be granted upon the application of tlie' 
KiMctiineat plaintiff, aa Hpecitied in the next seasiou,* where the action is to !•»; 
"raaii^. cover a sum of money only as damages for one or more of llw ftit* 
lowing canines : 



CHAP. vn.J ATTACHMENT OF PROPERTY. §§ 6 30-6 40. 

ART 1 

1. Breach of contract, express or implied, other than a contract to 
nuirry. 

2. Wrongful conversion of personal property. 

3. Any other injury to personal property, in consequence of negli- 
gence, fraud, or other wrongful act. 

§ 6:i6. To entitle the plaintiff to such a warrant, he must show, by what must 
affidavit, to the satisfaction of the judge granting the same, as follows : {|f pj?,^p^i"„ 

1. That one of the causes of action specified in the last section exists tho war- 
a^nst the defendant. If the action is to recover damages for breach "^"'* 
of a contract, the affidavit must show that the plaintiff is entitled to re- 
cover a sum stated therein, over and above all counterclaims known 
to him. 

2. That the defendant is either a foreign corporation or not a resi- 
dent of the State ; or, if he is a natural person and a resident of the 
State, that he has departed therefrom, with intent to defraud his credit- 
or, or to avoid the service of a summons, or keeps himself concealed 
therein with the like intent ; or, if the defendant is a natural person, 
or a domestic corporation, that he or it has removed, or is about to re- 
move, property from the State, with intent to defraud his or its credit- 
ors ; or has assigned, disposed of, or secreted, or is about to assign, dis- 
jj«irje of, or secrete property, with the like intent. 

j5 637. A waiTant of attachment, against the property of one or more warrant in 
«lefeii<lantd in an action, may also be granted, upon the application of a^rahJgt 
the plaintiff, where tlie complaint demands judinnent for a sum of public, om- 
money only ; and it appears, by afRrlavit, that the action is brought to forpeciiia- 
recover money, funds, credits, or other property, held or owned by the ^^*''*- 
.State, or held or owned, official ly or otherwise, for or in behalf of a 
jMiblic governmental interest, by a municipal or other public corporation, 
b^ard, officer, custx>dian, agency, or agent, of the State, or of a city, 
LY'unty, town, village, or other division, subdivision, department, or 
pjrtion of the Stat.e, which the defendant has, without right, obtained, 
received, converted or disposed of; or in the obtaining, reception, pay- 
ment, conversion, or disposition of which, without right, he has aided 
r>r alxjtted ; or to recover damages for so obtaining, rec^eiving, paying, 
converting, or disposing of the same ; or the aiding or abetting thereof. 
In order to entitle the plaintiff to a warrant of attacthment, in a case 
specified in this section, he must show, by affidavit, to the satisfaction 
of the judge granting it, that a sufficient cause of action exists against 
the defendant, for a sum, stated in the affidavit. 

g 038. The warrant may be granted by a judge of the court, or by \vhen and 
any county judge to accompany the summons or at any time after the I^^e^!^a*r^ 
ronimeiicement of the action, and before final judgment therein. Per- rant may 
*oTia] service of the summons must be made upon the defendant, against ^ ^^^ 
wliose property the warrant is granted, within thirty days after the 
gmnting thereof; or else, before the expiration of the same time, ser- 
vice of the summons by publication must be commenced, or service 
thereof must be made without the State, pursuant to an order obtained 
therefor, as prescribed in this act ; and if publication has been, or is 
thereafter commenced, the service must be made complete, by the con- 
tiriuaiice thereof. 

§ <539. The plaintiff procuring the warrant must, within ten days Affidavits 
after the grantinfif thereof, cause the affidavits, upon which it was ^'* ^® "^®^^* 
granted, to be filed in the office of the clerk. 

§ 640. The judge, before granting the warrant, must require a writ- oSJaiSing " 
ten undertaking, on the part of the plaintiff, with sufficient sureties, to « arrant. 
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the effect, that if the ilefeiidaiit recovers judgment, or if the 
vacated, the plaintiff will pay all cost«, which may be awarded to the 
defendant, and all damages^ which he may sustain by reason of the 
attachment, not exceeding the sum epecified in the undertoking, which 
must be at least two hundred and fifty dollare. But this section dow 
not apply to a case, where th« action is brought for a canse specified in 
section aix hundred and Uiirly-aeven of this act, or where it ia specially 
prescribed by law that security may be dispensed with, or where tha 
security to be given is specially regulated by law, 
Oontento g g4i. The warrant must be subscribed by the judge and the plain- 
to whom ' tiflfs attorney, and must briefly recite the ground of the attachmenl. 
direowii. jj; ^ay ^JQ directed, either to the sheriff of a particular county, or, gen- 
erally, to the sheriff of any county. It must require the sheriff to 
attach and safely keep, so much of the property, within his countv, 
which the defendant has, or which he may hace, at any time before 
final judgment in the action, as will satisfy the plainUlf 's demand, 
with costs and expenses. The amount of the plaintiff's demand must 
be specified in the warrant, as stated in the affidavit. Warrants iu:»y 
be issued at the same time, to sheriffs of different counties. 
Tniidity or §642, It is not a defence to au action u[iou an undertaking, given 
uikiDg. npon granting a warrant of attachment, that the warrant was granted 
improperly, for want of jurisdiction, or for any other cause. 
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ARTICLE SECOND. 
{ Warbant, emuDuia tu: 



I Action. 



•SaCTTos 643. Jodie who (franted warrant controls its oietiilipiii [inwer of the m 
thereuptm. 

644. Sheriff mnat nllach property of defeudnnt, 

645. Whfit inlereHt in real property may lio iillapheil. 
64ti. Attachment of unpajd aubscriptior '" *■" " " 

647. Id. ; interest in coiporation. i 

648. Id. ; negotiable aeouritieB. | 

649. How property to be attached. 

650. Certificate of defen<3ant'e interest to be furnished. 

651. Pereon refusing certificate may be enamined. 

652. Ri^bte of owner or master of vessel on which goods have I 

shipped. 

653. Foregoing section not to apply in certain ci 

654. Sheriff must make inventory. 

655. Shei'lET may maintain ncttona. 
65A. Perishable goods to be sold. 
657. Claim of propei-tv i how tried. 
65S. Proceedings, if claimant sucueede. 
eBB. Finding, not to prejudice light of claimant. 
6B0. Pi-oceeilings on oliui«l to domestic vesael. 
061. Apiiraisei-s to be sworn ; valuation to be returned. 

662. Undertaking to be ^ven. 

663. Vessel ; ^¥hen to lie diRcharged. 

664. Wbeu undertaking to be sued. 

665. Defence in such an acttmi; plaintltT'p 

666. Foreign vessel ; how valued. 
867. Notice thewnf. 
^63. Plainlilf to give unilei-taking with sui-eties. 

669. Vessel ; when to be dischai'ged, 

670. Terms on which debtor may claim vessel. 

671. 672, 873. When vcseel to be sold. 
674. Sheriff lo kee^property. 

" ~ •Stricken onl. 
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SKTfoir 675. Sheriff maj^ be directed to pay money into court. 

676. When he may be directed to release or deliver property. 

677. Plaintiff may bring* action in name of himself and the sheriff. 

678. How leave to bring such an action procured. 

679. Plaintiff may be joined with sheriff, after action commenced. 

680. Judge to direct as to management of such an action, etc. 

681. Return of inventory ; how enforced. 

§ 644. The sheriff must immediately execute the warrant, by levying sheriff 
apoii so much of the personal and real property of the defendant, Jropertyo^ 
within his county, not exempt from levy and sale by virtue of an execu- SeiendanL 
tiou, as will satisfy the plaintiff's demand, with the costs and expenses. 
He must take into his custody all books of account, vouchers, and other 
papers, relating to the personal property attached, and all evidences of 
che defendant's title to the real property attached, which he must safely 
keep, t^ be disposed of, as prescribed in this title. The sheriff, to 
whom a warrant of attachment is delivered, may levy, from time to 
time, and as often as is necessary, until the amount, for which it was 
Issued, has been secured, or final judgment has been rendered in the 
ai-tioii, notwithstanding the expiration of |iis term of office. 

§ f345. The real property, which may be levied upon by virtue of a what in- 
warrant of attachment, includes any interest in real property, either J.e5u^p,!op. 
vi^sted or not vested, which is capable of being aliened by the erty maybe • 
defendant. attached. 

^ 046. Under a warrant of attachment against a foreign corporation. Attach- 
other than a corporation created by or luider the laws of the United j!J®i3*gu^°**' 
States, the sheriff may levy upon the sum remaining unpaid upon a»criptionto 
subscription to the capital stock of the corporation, made by a person Jorpork- 
within the county ; or upon one or more shares of stock therein, held tion. 
by such a person, or transferred by him, for the purpose of avoiding 
payment thereof. 

§ t>47. The rights or shares which the defendant has in the stock of id.: inter- 
an association or corporation, together with the interests and profits ptfrlaion'^ 
thereon, may be levied upon ; and the sheriflf's certificate of the sale 
thereof entitles the purchaser to the same rights and privileges, with 
respect thereto, which the defendant had, when they were so attached. 

§ 648. The attachment may also by levied upon a cause of action m. ; bond, 
ari.sing- upon contract ; including a bond, promissory note, or other »«'^e» '•^• 
in-^truiuent for the payment of money only, negotiable, or other- 
wii*e, whether past due, or yet to become due, executed by a 
foreign or domestic government. State, county, public officer, asso- 
ciation, municipal or other corporation, or by a private person, 
either within or without the 8tate ; which belongs to the de- 
fendant, and is found within the county. The levy of the attach- 
ment thereupon is deemed a levy upon, and a seizure and attachment 
of. The debt represented thereby. 

ij 649. A levy under a warrant of attachment must be made as How prop. 

fT . t*rtv to be 

0;l.>Wrf. attiiched. 

1. Upon real property, by filing with the clerk of the county, where 
it i^ situated, a notice of the attachment, stating the names of the par- 
ties to the action, the amount of the plaintiff's claim, as stated in the 
warrant, and a description of the particular property levied upon. The 
Twrice must be subscribed by the plaintiff's attorney, adding his olti(;e 
address ; and must be recorded and indexed by the clerk, in the same 
b<*«ik, in like manner, and with like effect, as the notice of the pendency 
of au action. 

lift 
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2. Upon personal property, capable of man 11 a]* deli very, inclndinga 
bond, promissory note, or ot.her instrument, for the piiymeiit of money, 
by taking the same into the sheriff's actual ciistMy, He must there- 
upon, without delay, deliver to the person from whose jxissesfion the 
property is taken, if any a topy of the warrant, and of the afiidarils 
ujwn which it was granted. 

3, Ui)on other personal property, by leaving a certified copy of the 
warrant, and a notice showing the property attached, with the person 
holding the same ; or, if it consists of a demand, other thanaaspeeitied 
in the last snbdivisioii, with the person against whom it exists ; or, it 
it coiisiatA of a right or share in the stock of an association or corpoTB- 
tion, or interest or profits thereon, with the president, or other head nf 
the association or corporation, or the secretary, cashier, or mauagiiig 
agent thereof, 

S^iiefmi" ^ ^''"' '-^P"" ^^^ application of a sheriff, holding a warrant of attach- 
■nfa inior- meiit, the president or other head of an asscciaiion or corporation, « 
Krabhmi, ^^^ secretary, cashier, or managing agent thereof, or a debtor of to 
defendant, or a person holding property, inulnding a bond, proioissory 
note, or other instrument for the payment of money, belonging totM 
defendant, must furnish to the sheriff a certificate, under his baud. 
specifying the rights or numlwr of shares of the defendant, in the 
I stock of the association or cor|>oration, with all dividends declared, of 

incumbrances thereon ; or the amaunt, nature, and description of tbe 
property, held for the benefit of the defendant, or of the defendant's 
interest in property ao held, or of the debt or demand owing to tha 
defendant, aa the case requires. 
frT^B § '*^'' ^' * person, to whom application is made, as prescribed in the 
cvniit>-«ie last section, refuses to give such aceitificate ; or if it is made to DppeUi 
^luninca. ^y ofiidavit, to the satisfaction of the court,, or a .i'ldge there, f, or tbe 
county judge of the county to which tho warrant is iaaiied, that there 
is reason to suspect that a certificate given hy him is untrue, or thatit 
fails fully to set forth the facts, required to be shown thereby; the 
court or judge may make an order, directing him to attend, at a speci- 
fied time, and at a place within the county to wiiich the wnnaut is 
issued, and submit to an examination niider oath, concerning tlie saiue. 
The order may, in the discretion of the court or judge, direct an appear- 
ance before a referee named therein. 
Bighuor § 652. Except as otherwise prescribed in the next section, the owner 
nuiSieroi or master of a vessel, on board of which goods of a defendant, against 
XvMch"' whom a warrant of attachment is issued, have been shipped for trana- 
iiouii* ti«Te portation, without reshipment or tratisehipiueut. in the Stat«, to a pctt 
iwpped, 0'" place without the State, may transport and deliver them accoraiiu[ 
to their destination, notwithstanding the warrant ; unless the plaintiff, 
his agent, or attorney, executes to the owner or the master of the vesself 
a written undertaking, with sufficient sureties, in a sum specified 
therein, to pay him all expenses, damages, and charges, which may ht 
incniTed by him, or to which he may be subjected, for unlading the 
giiods from the vessel, and for all necessary detention of the vessel, for 
that purpose. Tho nudert,aking must be approved, with respect to it» 
form, the sum specified therein, and the sufficiency of the surpties, hy 
a judge of the court, or the county judge of the county wherein the 
vessel is 8ituaf,ed, or, in the city and county of New-York, hy a judge 
of a superior city court within that city and county. 
roreBoing g 653. The last section does not apply, where the owner or master. 
In »|.'uir''iii before the shipment of the goods, had actual information of the grunt- 
JP^ ing of the warrant, or where he has, in any wise, connived at, or bwu 
privy to, tho shipment thereof, for the piirpose of screening them (roa , 
^^ legal process, or of hindering, de\avin¥fi or defrauding creditors, ^^d 
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§ 654. The bheriff must, immediately after levying under a warrant j^jj^^j^ " 
of attachment, make, with the assistance of two disinterested freehold- must make 
ew, a deaiCTiption of the real property, and a just and true inventory ^*^^'cn^«n- 
of the personal property, upon which it was levied, and of t^)e books, 
vouchers, and other papers taken into his custotly, stating therein the 
estimated vahie of each parcel of real property attached, or of the 
interesft of the defetidant therein, and of each article of personal prop- 
erty, enumerating such of the latter as are perishable. The inventory 
must be signed by the sheriff and the appraisers ; and must within 
five days after the levy, be tiled in the office of the clerk of the county, 
where the property is attached. 

§ 655. The sheriff must, subject to the direction of the court or judge sheriff 
collect and receive all debts, effects, and things in action, attached by [a7,V*^!^ * 
hini. He may maintain any action or special proceeding, in his own tioua. 
name, or in the name of the defendant, which is necessary, for that 
piifjwse, or to reduce to his actual possession an article of personal 
property, capable of manual delivery, but of which he has been unable 
to obtain possession. And he may discontinue such an action or special 
procee ling, at such time and on such terms, as the court or judge 
directs. 

§ f550. If property attached, other than a vessel, is perishable, the rensimbie 
court or judge may, by an order, made with or without notice, as the };'I,7j',lMi'i'l'a 
urgency of the case, in its or his opinion, requires, direct the sheriff to 'e m»m. 
sell it at public auction ; and thereupon the sheriff must sell it ac- 
eording-ly. If it consist* of live animals the same proceedings may be 
had, bfit .such notice shall be given to the parties to the action, of the 
applicsition for the order as the court or judge prescribes. The order 
direcriiig' the sale must prescribe the time and place of the sale, and 
notice thereof, must be given in such manner, and for such time as 
is pres«cril>ed in the order. The sheriff must retain in his hands the 
proceeds of the sale, after deducting his expenses, as allowed by the 
court or jtulge. 

§ t557. If the goods or effects, other than a vessel, attached as the prop- Claim of 
erty of the defendant, are claimed by or in behalf of another pei^son, ho\J2r^d. 
a5 hii? pTO])erty, the sheriff may, in his discretion, empanel a jury to 
try the validity of the claim. 

§ 658. If, by their inquisition, the jury find the property of the goods Proceed- 
or effects to have been in the claimant at the time of the levy, the {."JSnaut 
sheriff must forthwith deliver them to him or his agent; unless the «*u<^<^«ed8. 
plaintiff ^ves an undertaking, with sufficient sureties, to indemnify 
the sheriff for the detention thereof. If the undertaking is given, the 
sheriff luiiat detain the goods or effects, as the property of the (lefendant. 

§ 659. If the property is found to be in the defendant, the finding Finding 
Aoea not prejudice the right of the claimant to bring an action, to re- j|JI||[.e ^"^* 
cover the ^(K>ds or effects, or the value thereof. riKjuof 

g 6^j0. Where a vessel, belonging to a port or jjlace in the Unified ^'*'"»ft"'- 
States, or a share or interest therein, is attached, the court or judge, on inp>f on 
the application, within thirty days thereafter, of a per.sou claiming JJ' "/,™/^q 
titie thereto, or of his agent, must appoint three indifferent persons to vessel. 
make a valuation thereof. 

g 661. A valuation of a vessel, or of a share or interest therein, made Apprais- 
aa prescribed in this article must be in writing, and subscribed by the s>*i?oni!'vai. 
appraisers ; each of whom must take and subscribe an affidavit, an- nation'to 
nexed thereto, to the effect, that the valuation is, in all respects, just turaed. 
and fair, and that the value of the vessel, share, or interest, is truly 
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stated therein, according to the deponent's helief. The valuation must 
be immediately returned I« the court or judee; and, after an under- 
taking is given, or after the expiration of the time to give an undertak- 
ing, as prescribed in the next section, it must be delivered to the 
siieriff. 

§ titl2. Within two days after the valuation is returned, the elaitnatit 
or his agent may execute an undertaking to the sheriif, n-ith sufficient 
sureties, approved by the court or judge, who must justify in twice tliS 
appraised vahie, to the effect, that, in an action to bo brought lAi the 
undertaking, the claimant will establish that he was the owner of the 
vessel, share or interest, at the time of the levy thereupon ; and that, 
in case of his failure to do so; lie will pay the amount of the valuatioit, 
wifh interest from the date of the undertaking, t« the sheriff; or, if the 
warrant is vacated or aimuled, to the defendant, or hia pei'sonal repri- 
se ntaT.ive. 

§ QQ'i, Upon such an undertaking being executed and delivered rtj 
the sherifT, the court or jndge must make an order, directing the vesse 
or share to be discharged from the attachment. Thereupon the sheriff 
must discharge the same accordingly. 

§ 664. The court or judge may, upon the application of either part^ 
at any time before the warrant is vacated or annulled, direct the sheriQ 
to commence an action upon the undertaking, upon srich 1«rnis nn^ 
conditions, and under such regulations, between Irim and the appli- 
cant, as it or he deems just. And if the warrant of attachment i 
vacated or annulled, the defendant in the attachment, his assigTie« a 
personal representative, may commence and maintain an action upn 
the undertaking, or may be substituted, in place of the sheritT, in q 
action pending thereupon, 
■> § ti65. In such an action, the claimant may show, in bar of a lecoveij 
that he was the owner of the vessel, share, or interest at the tia 
when it was attached. If judgment passes against him, the pluntt 
is entitled to recover the amount of the valuation, with interrat tni 
the date of the undertaking. 
w § (W6. Where a foreign vessel, or a share or interest therein, i 
attaclied, it must be valued, as prescribed in sections six hundred am 
sixty and six hundred and sixty-one of this act, upon the applioatia 
of a person, who makes affidavit, to the effect that he is the owiH 
thereof, or that he is the agent of a person, naming him and his red 
dence, whom he believes to be the owner of the vessel, share or iiiterM 
attached. 

§ 6tS7. Such notice of the application must be given to the plaintt| 
as the court or judge deems reasonable. 1 

•> § 668. Within three days after the valuation ia returned, the plainti 
lu must give, to the person in whose behalf the claim is made, nn und^^ 
taking, with sufficient sureties, approved by the conrt or jud^, t^ 
must justify in twice the appraised value, to the effect that they nj 
pay such damages as may be recovered for seizing the vessel, sharfiii 
interest, in an action brought against the sheriff, or the plaintiff hi ' 
attachment, within three months from the approval of the nndertaki 
if it appears therein that the vessel, share, or interest belonged, at 
time of attadiiiig it, to the person in whose behalf the claim is m 

g 669. Uidess such an undertaking is given, the court or judge 
grant an order discharging the vessel, share, or interest so clai 
from the attachment; whereupon the sheriff must discharge the 
accordingly 
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§670. If, after such an undertaking is given liy t.he plaiTitiff, Mie,j,|,j.jj|j*Ji| 
■Rarrsiit Is vacated or annulled, or the attachment is disctiur^ed as To wuicb 
the vessel, share or interest., the defendant or his agent is entitled to ^'j!*^!^,, 
claim the same, or the proceeds thereof, if it has been sold, only upon ye^mai. 
Ilia showing, to the satisfaction of the c«urt or judge, that the mider^ 
taking has been discharged ; or giving to the piaintitr an undertaking, 
vrith sutEcient sureties, approved by the court or judge, who must jus- 
tify in twice the appraised value, to the effect, that they will indemnify 
the plaintiff against all charges and expenses, in consequence of the 
Qodertakitig. 

^ 671. If the undertaking of the plaintiff is not discharged, or he is ^i""™,; 
not indemnitied. as prescribed, in this article, within one month after « ■ ■ 
the defendant becomes entitled to claim the vessel, share, or interest, 
u so presoribed, it may be sold by the sheriff, in whose custody it is, 
upon an order of the court or judge ; and the proceeds of the sale must 
be paid to the persons who executed the undertaking, for their indem- 
nity. 

§ 872. If a claim is not made, by or in behalf of an owner of a do- Tho ■■ 
aestic vessel, or of a share or interest therein, within thirty days after 
it is altaiihei or if the proper undertaking is not executed by the 
eMmant ; or if a claim is not made, within that time, by or in behalf 
of the owner of a foreign vessel, or of a share or interest therein ; the 
vessel, share, or interest, may be sold by the sheriff, nnder an order of 
the court or jud^e, upim the application of the plaintiff, if, in the opin- 
ion of the court or judge, a sale is necessary. 

I 673. Where a share or interest in a vessel, foreign or domestic, is r 
attached, if the proper claim to it is not made, by or in behalf of an 
owner tliereof, within thirty days thereafter, it may be sold by the 
Bberiff, under an order of the court or judge, upon the application of a 
joint owner, or his agent. 

S 674. The sherili must keep the property attached by him, or the shoriir tt-M 
proceeds of property sold, or of a demand collected by him, to answer gf"" " 
any judgment that may be obtained against the defendant in the 
action. 

§675. But the court upon the application of either party to the shtrlltmtT 
action, may direct the sheriff, either before or after the ex[)iration of ^ <ii™ewa 
his term of office, to pay iiito court the proceeds of a demand collected, monliy into 
Or property sold : or to deposit them in a designated bank or trust "'■"" 
Company, to be drawn out only upon t.he order of the court. 

g (576. Where the proceeds of the property sold, and of the demands wheuiM 
Collected by the sheriff, exceed the amomit of the plaintiff's demnnd, ^iclT ' 
TwSth the costs and exjienses, and of all other warrants of attachment '."y**- — 
<M executions in the sheriff's hands, chargeable upon the same; the pp("~' 
Mnrc, OT the judge who granted the warrant, upon the application of 
the defendant, or of an assignee of, or purchaser from the defendant, 
'«nd upon notice to the plaintiff, and the plaintiffs in the other war- 
"flwiteorexeeutions, may, at any time during the pendency of the action, 
make an order, directing the sheriff to pay over the sniplus to the 
•pplicant, and to release from the attachment the remaining real and 

t personal property attached. 
§ 677. The plaintiff, by leave of the court or judge, procured as pre- pi,^niur J 
Bcribed in the next section, may bring and maintain, in the name of him- ^ T 
talt and tho sheriff jointly, by his own attorney, and at his own ex[>ense, nan™ 
an/ action which, by the provisions of this title, may be brnnght by '•^^' 
the afaeiiff, to recover property attached, or the value thereof, or a de- 
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"raand attached, or upon an undertaking given as pi'escribed in tl 

title, by a person other than the plaintiff. The slierilf luiitit receive t 

proceeds of aueh an action, but he is tiot liable for the costa or expeut 

thereof. Costa may be awarded, in Kiiuh an action, iiguiuat the plui 

tiff in tlw warrant., but not against the sheriff. 

™ § 678. The court ov judge must grant leave to bring such an actit 

m where it appears, that due notice of the application therefor has bt 

' given to the aheriff ; but, before doing so, the court or jiidye may rt?qil' 

that notice of the application be given to the pluintifi', in any oilier wi 

rant against the same defendant. And such t«rnis, conditions, a 

regulations may be imposed, in the order grunting leave, as the cm 

or judge thinks proper, for the due protection of the rights and intere: 

of all persona, interested in the disposition of tlie proceeds of the actii 

§ 079. Leave may, in like manner and with like effect, be granted 

th the plaintiff in the warrant, to be joined with the sherilf, lu an ai;ti 

I brought by the sheriff, in a case where lie might have procured leu 

to bring the action, aa prescribed in the last two sections. Upon an n 

plication therefor, the court or judge may, in a proper case, require t 

plaintiff t.o provide for the expenses iu the actioTi, already incurred 

, the sheriff. The application must be denied, in ease of an nnreasirt 

ble delay iu making it ; or where an applicution was made, before t 

action was brought, and the plaintiff neglected or refused, withoul 

good excuse therefor, to comply with the terms, conditions or regii 

tions then imposed. 

§ 681). The court or judge may, upon the application of the sheri 

■0- or of the defendant in the warrant, during the pendency of an acti( 

J,, brought as prescribed in the last three sections, direct as to the cb 

duct, discontinuance, or settlement of the same, and aa to the appli< 

tion or disposition of the money or property recovered therein, as ji 

tice requires. 

[. § 681. Upon the application of either party, and proof of the negl( 

' of the sheriff, the court or judge may, by order, require the sheriff 

return an inventory. Disobedience to such an order may be punishc 

as a contempt of the court. 
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nir 682. Motion 

tiSa. How mcition n 
•6S4, "diss, guertioi 



vai»te 01 



I. When piior motion net to pi-ejiiilice 
687. Defendant may apply for ilisubai'i^ 



modi^ warraat, oi 
SI ne mwie ; opposing- it by new proe 
at taut lu-iiiin^ im tlie motion. 

'Ire siih«ei]uent motl 
'ge of »lt»clinient. 
__J. Undertaking to he given. 
6911. Application by one of several defendants. 

690, Siiretiea to justify if reiiiiircd. 

691. Hbmiff may retnin property nn lit justification. 

602. Foi'eg-oing' proviainnB appliriible to vesaelB. 

603. Partners may apply to discharge atlachnient. 
694. Undui-tAkiiig to t>e given. 

69.^, Cnui't or jilog* may a«r:«rtain valne. 

696. When pliiintitf entitlwi to notice of any application, t 
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wn^i,'" § ^^^* '^''® defendant, or a person who has acquired a lien upon, 
mMiry"' interest in, his property, after it was attached, may, at any time beio 
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the actual application of the attached property, or the proceeds thereof, warrant, oi 
to the payment of a judgment recovered in the action, apply to vacate increase* 
or modify the warrant, or to increase the security, given by the plaintiff, *^^^^ ^' 
or for one or more of those forms of relief, together, or in the alternative. ^^^ ^^ 
§ 683. An application, specified in the last section, may be founded tion must 
only upon the papers upon which the warrant was granted ; in which op^sinVit 
case, it must be made to the court, or, if the warrant was granted by by new 
A judge out of court, to the same judge, in court or out of court, and p**^°**** 
with or without notice, as he deems proper. Or it may be founded 
upon proof, by affidavit, on the part of the defendant ; in which case, 
it must be made to the court, or, if the warrant was granted by a judge 
out of court, to any judge of the court, upon notice ; and it may be 
opposed by new proof, by affidavit, on the part of the plaintiff, tending 
to sustain any ground for the attachment, recited in the warrant, ana 
uo other, unless the defendant relies upon a discharge in bankruptcy, 
or upon a discharge or exoneration, granted in insolvent proceedings; 
iu which case, the plaintiff may show any matter, in avoidance thereof, 
which he might show upon the trial. 

S ♦ibti. 'I lie denial of ^u(•h an application does not prejudice a subse- p^.iJ,^"no 
^uent application, ^seabonabJe made, founded upon the failure of a tion not u> 
romplaint, which had not been filed or served at the time of the former J^bieVueq^ 
uppliratioii, to set forth any of the causes of action, mentioned in section motion. 
<ix hundred and thirty-live and section six hundred and thirty-seven 
of this act. 

S (587. The defendant may, at any time after he has appeared in the mSy app?y 
action, and before linal judgment, apply to the judge who granted the tor dis- 
warrant, or to the court for an order to discharge the attachment, as to t^tw^- ^^ 
the whole or a part of the property attached. ™«»»t 

§ 688. Upon such an application, the defendant must give an under- S^^ing to 
taking, with at least two sufficient sureties, to the effect that he will, be given. 
on demand, pay to the plaintiff the amount of any judgment which 
may be recovered in the action against him, not exceeding a sum speci- 
fied in the undertaking, with interest. The sum so specified must be 
dX. least equal to the amount of the plaintiff's demand, as specified in 
his affidavit; or, at the option of the defendant, equal to the appraised 
value, according to the inventory, of the property attached; or, if the 
application is to discharge the attachment, as to a part only of the 
property attached, to the appraised value of that portion. 

^ 689. Where there are two or more defendants, and an application ^^^^by^one 
i« made, as prescribed in the last two sections, by one or more, but not of several 
by all ot' them, the undertaking must provide for the payment of any ants."^ 
judgment, which may be recovered against any of the defendants in 
the action, unless the applicant makes proof, by affidavit, to the satis- 
faotiou of the court or judge, that the property, with respect to which 
The application is made, belongs to him separately; in which case, the 
undertaking must provide for the payment of any judgment, which 
may be recovered in the action against the applicant, either alone or 
jointly with any other defendant. Where an apjilication is made, as 
pre:*cribed in this section, at least two days notice thereof, with a copy 
of the affidavit, must be served upon the , laintiff's attorney, who may 
oppose the application by proof, by affidavit, that one or more of the 
other defendants own, or have an interest in the property. 

* So iu the original- 
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SnreUBs to ^ '^^"' ■^" uniiertabiiig, given aa prescribed in the last two sections. 

jusOfy if must be forthwith flleii with the clerk. A copy thereof, with a notii-e 

required, ^f jdg ^{„g must be forthwith served upon the plaiutifif'a attorney; 

wlio may, within three daya thereafter, give uollce to the sheriff, thiU 

he exL'Bpts to tlie anffieieiicy of the sureties. Thereupon the sureties 

must juiitify, upon the like notice, and in like manner, as bail upon iin 

arrest; ur a uew undertaking must be given, with new sureties, whu 

must justify in like manner. If the plaintiff does not except, as pre- 

scribed in this section, he ie deemed to have waived all objection to 

the sureties. 

Sta^ffioay g (idi. The sheriff is responsible for the sufficiency of the sureties: 

prouortj- and he raay retain possession of the property attached, and the nnv 

Scwion."* <^eed3 thereof, until the objection to them is waived, aa prescribed in 

the last section, or they, or the new sureties, justify. 

nrufSiuu* ^ ^^^- '^^^ '*^' ^^® sections are applicable, where a vessel, or a 

>iipUciiiiie share or interest therein is attached. If it. is necessary, to enable the 

love-soiB. (Jefyndant to discharge the attachment, the court or judge may, by 

order, stay any proceedings specilied in article second of this title, or 

ext^end the time to do any act therein specified. 

^^^"\„ S 693. If a warrant of attachment is levied ui>on the interest of onfl 

lu'Jis"'''' or more partners, in goods or chattels of a partnership, the other part 

uwti^Boi! i^r*'> *'ho are not defendants in the action, or any of them, may at 

any time liefore iinal judgment, apply to the judge who granted the 

warrant, or to the court, upon an affidavit showing the facts, for an 

order to discharge the attachment, as to that interest. 

£ki" to ^ ^^^ Upon such aTi application, the applicant must give an tinder- 

«c sivoD. taking, with at least two sufficient sureties, to the effect that they will 

pay to the sheriff, on demand, the amount of any judgment, which 

may be recovered against the partner who is defendant in the action ; 

or which may be recovered against him, in any other action, wherein 

the other partners are not defendants, and wherein a warrant of 

attachment, or an execution, may come to the sheriff's hands, at any 

time before the warrant of attachment, which was so levied, is vacated 

or annnited ; not exceeding a sum, specified in the undertaking, which 

must not be less than the value of the interest of the defendant, lu the 

goods or chattels seized by virtue of the attachment, as fixed by the 

court or jndge ; if the value, in the opinion of the court or judge, is 

Connor uncertain, the sum shall be such as the court or jndge determines. 

■M^iJa'' § *!95- For the purpose of fixing the sum, or determining the suf- 

•nlaa. ficiency of the sureties, the court or judge may receive aoidavitit or 

oral testimony, or may direct a reference. 

§ 698. The court or judge may direct, that the plaintiff have notice 
When of an application for a discharge of property, as prescribed in this 
cnliticaio article, or of the hearing under an order of reference, made as pre- 
iinj nonii- ^'■''''hed in the last section ; and, if the applicant does not appear, 
caUoD, BLc. where notice has been given, the application may be dismissed er 
denied. 
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ABT. i, 

ARTICLE FOURTH. 
RncuLTion whbrx thbrb abb Two or mors Wabraitts AOAnrsT thb samb 

DSFBlTDAlfT. 

8HTI05 697. Preferences of two or more waiTanle. 

69S. Rule as to le\'y under a junior waii'ant. 
*699. Subsequent warrants to be under conti-ol of judge, who issued first 

warrant. 
♦700. The last section qualified. 

701. Undertaking, by junior attaching creditor, to prevent i*elease of 
foreign vessel. 

702. Rule as to subsequent attachment of foreign vessel. 

703. Rights of junior plaintiff in action by senior plaintiff and sheriff 
jointly. 

704. Junior plaintiff may be allowed to commence action jointly with 
sheriff. 

705. Rights of third and other subsequent attaching ci*editors. 

§ 697. Where two or more warrants of attachment, against the same preftr- 
fefendant, are delivered to the sheriff of the same county, to be f^^o^^or^^ 
executed, their respective preferences, and the rules, where a levy, or mnre war- 
a levy and sale, have been made under a junior warrant, are the same, ^*"'*' 
15 where two or more executions, against the property of the same de- 
fendant, are delivered to the sheriff of the same county, to be executed. 

§ 698. Where a domestic vessel, or a share or interest therein, has Rules nato 
been attached, and afterwards released, as prescribed in this title ; or Ij^jaiiij,"' IS*: 
where the personal property of a partnership, of which the defendant tucbment. 
was a member, has been attached, and the attachment afterwards dis- 
charged, upon the application of another partner, as prescribed in this 
title ; another warrant, against the same defendant, shall not be levied 
on the same property, by the sheriff of the same or of any other county, 
until after the first warrant has been vacated or annulled. But, exce[)t 
fts thus prescribed, where a second warrant, against the same defend- 
ant, is delivered to the same sheriff, he must execute it, by a levy upon 
property within his county, and he must thereupon take the same pro- 
ceeding, as if the levy was made under the first warrant. 
§ 701. Where a foreign vessel, or a share or interest therein, has been Umier- 
ttached and valued, as prescribed in article second of this title, and julJillilat-^ 
the pilaintiif, in the lirst warrant of attachment, fails to give an under- W.^i-"^ 
taking to prevent the release thereof, the court or judge may grant to toVuVvent 
the plaintiff in a second warrant, then in the sheriff's hands for execu- f,^*).^"^®^ 
tion, an extension, of not more than three days thereafter, within which ve»8oi. 
to furnish an undertaking, in all respects like the one to be furnished 
by the tirst plaintiff. And if he furnishes it, within that time, he has 
the same rights and privileges, and is subject to the same duties and 
liabilities, with respect to the vessel and its proceeds, and the subse- 
qoeut proceedings relating thereto, as if his was the first warrant. 

§702. If a foreign vessel, or a share or interest therein, has been Unieasto 
attached, and afterwards released, by reason of the failure of the attachment 
plaintiff, in the first or the second warrant, to give an undertakiiig to of f«»»ei«Ttt 
pfevent the release, it shall not be again attached, under warrant ^ 
against the same defendant, which had been delivered to the sheriff 
of the same county, before the expiration of the time within which the 
undertaking should have been furnished. But it may be again attached, 
under a subisequent warrant against the same defendant ; in which case, 

*Stricketi out. 
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the [iliiiTitilT therein, and t,he plaintiff in eafh warrant BiilMeqiietitly 
delivered to the ijheritT, have the same rig'hta, and privile^est and hk 
subject t» the same duties Hiid liabilitiea, with respect to the vet^t^el siid 
its proceeds, and the Bubsequent proceedings relating thereto, as if thu 
warrant, under which it was attiaehed, was the first waiTant, 
Hirttonr §703. Where the plaintiff in a warrant of attachment bus com- 
iiiulDiiir in mencod un action, in the name of himself and the sheritt' joiiitljr, u 
*enior '"^ pre3<^ribed in this title, a plaintiff in a jnnior warrant may apply lo the 
iii„inii.T court or judge, t« direct as to the conduct, diecontinuance, or settls- 
Joinriy?""^ raent of the same, or to impose terms, conditions, and regulations as lo 
the continuance thereof, in the interest of the applicant ; and eiich 
order may be made thereupon, as justjce requires. If the first warrant 
is vacated, or the attachment thereunder is released or discharged, with- 
out affecting the cause of action prosecuted by the plaintiff therein aud 
the sheriff jointly, the plaintiff in the warrant next in onier, may, upon 
his own application, be substituted as joint plaintifT with the eheriff, 
by an order, made ax upon an application for leave to bring such an 

""iliiiitiir ^ ^^' ^ plaintiff in a second warrant may apply to the court flt 
Si(i)-iiBfti- judge, upon notice to the plaintiff in the first warrant, and t^ the 
''ouoHionoe sl'S"ffi ^T 'eave to bring ami maintain, in' the name of himself and the 
ai'iEon sheriff jointly, any action, w})icb might be brought in the name of th» 
wlSi senior plaintiff and the sheriff. If it appears that the plaintiff in the 

»heriir. flrat warrant neglects or refuses to be joined with the sheriff in suii 
an action, or to comply with the terms, conditions, and regu1atii}liEi 
imposed, either upon granting him an order for that purpose, or npon 
the hearing of an application, made as prescribed in tliis section, the 
court or judge may grant to the plaintiff in t.lie second warrant, leaw 
to bring and maintain snch ati action, in the name of himself and tbe 
sheriff jointly, with like effect, as if his was the first warrant. 
Rt^w of § 705. Where there are more than two warrants of attachment, 
iitijBr'"iiii- against the same defendant, the plaintiffs in the third and each Wil^ 
«iili"iiinjr sequent warrant have, according to their respective priorities, the sana 
ereOiton. lights and privileges, as against the plaintiffs in all senior warrante, 
which the plaintiff in the second warrant has, as against the plaintiff 
in the first, and are subject to the same duties and liabilities; esHpl 
that a second extension of the time, within which to funiish an under- 
taking to prevent the release of a foreign vessel, or a share or interest 
therein, shall not be granted. And the plaintiffs in two or more jiioior 
warrants of attachment, may, by agreement among themselFCa, Ul» 
jointly, and for their common benefit, atiy proceeding, permitted bj 
this title to be taken, by the plaintiff in a second or subsequent warran' 
of attachment ; provided that it does not interfere with the preferentiJ 
or other right of an intermediate plaintiff. 



ARTICLE FIFTH. 

K Pauties it 



SaoTioN 70t>. Expcutimn ti 



e lo sheriff whn haa levied. 




707. Only attached proiip.i'ty bound when Buraraons not pereoniilly gerw- 
7118. Judgment in the piincipnl actio. ' - -^-■---■ 
709. When attach me tit dlBcharf^eJ, el 
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SktiuJI 710. Additional provL'-nii for h« relief. 
! 711. Cancelling notice altnchin); i>eal iiroiM-i'ty. 

712. When Bheriff to retiim wumtnt anil bia proceeiling*. 

§ 70ij. Where a levy, under a warrant of attachment in an actlun, kioooUm 
has been made, an execution ag'ainat property, upon a dual jiidtfuient y,^^^J"J 
JD favor of the plaintitf therein, recovered after the expiration of the iiu lurltd 
term of office of the sheriff, who made the levy, must nevertheleaa be 
directed to an* executed by that aheritf, unless another person is des- 
ignated by law to complete the unfinished business pertaining to his 
)£ce; or, in that case, to the person so designated. 

§ 707. Where a defendant who has not appeared is a non-resident of onij' a\- 
the stAte, or a foreign corporation, and th« summons was served with- !||^'lwrtr 
iflnt the State, or by publication, pnrsnant to an oriler obtained for that "j""^ 
{Kirpoae, as prescribed in chapter fifth of this act, the judgment ran l>e mo!S iim 
itnforced only against the pro[>erty which has been levied iiixin, by I'^JJJJ. 
virtue of the warrant of attachment, at the time when ttie judgment 
U eiiteied. But this section does not declare the effect iif Hnih a judg- 
ment, with respect to the application of any statute of liniitatiiin. 
g 708. Where an execution against proiierty is issued upini a Jiidg- ^["|(5JI!'l3 
«ut for the plaintilT, in an action in which a warrant of attachment tiiim an- 
IS been levied, the sheriff must satisfy it, as follows : MtithriP 

I. lie must pay over to the plainlitt' ull money attached by him, 
iiid all proceeds of the Miles of perishablt; t'ro|>«rt.y, or of any vr-iuel, 
tr sliare or interest therein, or animuls, mrld by him, or of any debl« or 
Itker things in action collected or sold by him ; or so much thereof na 
B neces^ry to satisfy the Judj^euL 

' 2. If any balance remaina due, he miiat sell, under th« execution, 
the other personal property attached, or so much thereof hn is nec(»- 
aary; including rights or shares in the stock of an aiwociation or co^ 
ijwration, or a bond or other instruniifnt for the payment of moneyi 
«secuted and issued with ths interest coupons annexed, if any. by a 
government, Slate, county, public officer, or municipal or other cort>or- 
*^m, which is in terms negotiable, or payable to the bearer or holder, 
'the principal whereof is not then {layable ; but not including any 
oilier debt or thing in action. If the firoc«edn of that projierty nn 
ionifficient to satisfy the judgment, and the execution re^iuir^'a him to 
'WJsfy it out of any other personal property of the defenilaiit, he muit 
*tll th« personal properly, upon which b« haa levied by virtue of tba 
(Kciition. If the proce«da <tf the peraonal (jnipertv, applicable to tb« 
■leciition, are insufficient io satiafy the judgiaiiul, the nifrift tunat imii, 
onder the execution, alt tfa« right, title, andinterMt, which the def«»d- 
ut had in the real property attached, at the time wben the notJM 
Bled, or at any time afierwardo, befov* reMftiii|[ to an/ other 
property. 

'i. If ]>ersonal property attached, htUmging to the ^efomitat, 
passed out of the bands of the slMrilf wiehout hartfig boeii 
<«iivt>rt«d into money, and th« attachment baa Dot baoa " "^ ~ 
to that property, he miut. it |fractiut»t«, ragnfii poMi 
Uid, for that paitioae, he haa aJl the autboriiy which h« had. tf iwUV 
^ same under the wartaaL A f***"* wW wOttMj MiM««la tie wtlh* 
holdB such property tnm hhn, la Bah4a C» dmUa Aamiim, aX lb«! mtU 
^ the party aggrie*^. 
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4. Until the judgment is paid, he may collect the debts and other 
things in action attached, and proaecnte any undertaking, which be 
has taken in the course of the proceedings, and apply the proceeds 
thereof to the payment of the judgment. 

5. At any time after levying the attachment, the court, upon the 
petition of the plaintiff, accompanied with an affidavit, spei^ifying 
fnliy all the proceedings of the sheriff, since the levy under the wa^ 
rant, the property attached, and the disposition thereof ; and the 
affidavit of the sheriff, showing that he has used diligence, iu endear* 
oring to collect the debt.s and other things in action attached, and that . 
a portion thereof remains iincoilected ; may direct the sheriff to sell 
the remaining portion, upon such terms, and in such mantier, as it 
thinks proper. Notice of the application must be given to the defenij- 
ant's attorney, if the defendant appeared in the ajition. If the sura-. 

* mons was not personally served on the defendant, and he did not 

appear, the court may make such order as to the service of notice, as it 

thinks proper ; or may grant the application without notice. 

mon ■(- g 709. Where a. warrant of attachment is vacated, or annulle'1, or a% 

dUoh^r^- attachment, is discharged, upon the application of the defendant, that 

prop^ sheriff must, except in a case where it is otherwise specially pTeacribe^ 

to £b re- by law, deliver over t.o the defendant, or to the person entitled theretOt^ 

t^ftmdimt. upoii reasonable demand, and upou payment of all costa, charges, and e»* 

penses, legally chargeable by theaheriff, all theattached personal property 

remaining in his hands, or that portion thereof, as to which the attac^ 

ment is discharged ; or the proceeds thereof, if it has been sold by hiiu 

iJrl.v'iBioli'" § ''^"' Where the sheriff is required, by this title, to deliver uttackME 

tat bii property, or the proceeds thereof, to the defendant, he must also delir^T 

roller. ^Q ]i\x^^ unless otherwise specially directed hy the court or judge, •■ 

books of account, vouchers, evidences of debt, muniments of title, »* 

other papers, relating to the property, either real or personal, or to ^T 

Eroceeda ; together with all undertakings, relating thereto, whichi^H 
as t^aken in the course of the proceeditige, and which hare ns^^^^f 
fully satisfied ; except an undertaking, given by the defendant^^^^H 
the discharge of property. lie must also deliver a written assig'|^^^| 
duly acknowledged, of each undertaking, so delivered, and of^^^f 
other instrument, to which the defendant is thus entitled, an s^^^| 
ment of which is necessary to perfect or protect the defendant'^^^H 
thereto. The defendant must also, but upou his own application ^^H 
be substituted in the place of the sheriff, or the sheriff and the pll^^^f 
Jointly, in an actiou brought as prescribed in this title ; but the ^^^| 
or judge may impose, as a condition of granting the order of sui>stit^^^| 
Biich terms as justice requires, with respect to indemnity and P&]^^^| 
of expenses. The defendant's rights, with respect to property atfl^^H 
and not diaimaed of, and an undertaking, or other instrument, to ^^^| 
he is thus entitled, are the same as those of the sheriff while th^^^H 
rant was still in force, except where his rights are specially dettni^^H 
regulated by law. ^^H 

'^BDceiiing ^ 711. At any time after the warrant of attachment has been va^^H 
urh'inM or annulled, or the attachment has been discharged aa to real pn^^^| 
rwi vroii- attached, the court may, in its discretion, uikiii the application o^^^| 
person aggrieved, and upon such uoticeasit deems just, direct tb^^^H 
notice, filed for the purpose of attaching the jtroperty, be cancet^^^H 
record, by the clerk of the county where it isffted and recorded. ^^^| 
cancellation must be made by a note, to tiiat effect, on the margfli^H 
the record, referring to the order ; and, unless the order is entered! iH 
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the same clerk's office, a certified copy thereof must, at the same time, 
be tile<l thereiu. 

§ 712. Where a warrant of attachment has been vacated or annulled, Y^^^ ^^ 
the sheriff must forthwith file, in the clerk's office, the warrant, with a return war- 
return of his proceedings thereon. Upon the application of either Jif 1^.*^ 
party, and proof of the sherifTs neglect, the court may direct him so oeeSings. 
to do, forthwith, or within a specified time. 



TITLE IV. 

Other proDisional remedies ; general and miscellaneous provisions.] 

liTiCLB 1. Receivers. 

2. Deposit, cieliveiy, or conveyance of propei-ty. 

3. General and miscellaneous provisions. 

ARTICLE FIRST. 

Rbcbivebs. 

Sktd5 713. Receiver ; when appointed. 

714. Notice of application. 

715. Security. 
716 Certain receivers may hold real property. 

§ 713. In addition to the cases, where the appointment of a receiver is Receiver; 
'-i specially provided for by law, a receiver of property, which is the sub- potalJJ^ 
jectof an action, in the snpreme court, a superior city court, or a county 
cwirt, may be appointed by the court, in either of the following cases : 

1. Before final judgment, on the application of a party who estab- 
fidbes an apparent right to, or interest in, the property, where it in in 
tbe possession of an adverse party, and there is danger that it will be 
removed beyond the jurisdiction of the court, or lost, materially injured, 
or destroyed. 

2. By or after the final judgment, to carry the judgment into eff*ect, 
or to dispose of the property, according to its directions. 

3. After final judgment, to preserve the property, during the pend- 
eocy at an appeal. 

The \¥ord " property," as used in this section, includes the rents, 
pfofits, or other income, and the increase, of real or personal property. 

§ 714- Notice of an application, for the appointment of a receiver, in xotice of 
«n action, before judgment therein, must be given to the adverse party, liiJ^i**^*' 
vnleaB he has failed to appear in the action, and the time limited for 
Us appearance has expired. But where an order has been made,as 
piescribed in section four hundred and thirty-eight of this act, the 
coort may, in its discretion, appoint a temporary receiver, to receive 
and preserve the property, without notice, or upon a notice given by 
poblicaiion or otherwise, as it thinks proper. 

S 715. A receiver, appointed in an action or special proceeding, must, Seoarity. 
More entering upon his duties, execute and file with the proper clerk, 
a bond, to the people, with at least two sufficient sureties, in a penalty 
fixed by the court, judge, or referee, making the appointment, condi- 
tinoed for the faithful discharge of his duties as receiver. And the 
wort; or, where the order was made out of court, the judge making 
tlie Older, by or pursuant to which the receiver was apjwinted ; or liis 
•Kcesaor in office ; may, at any time remove the receiver, or direct 
Km to give a ^ew bond, with new sureties, with the like condition. 



I 
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But this section does not apply to a case, where special provisi 

made by la«, for the securif.y to be given by a receiver, or for inc 

ing the same, or for removing a receiver. 

Certain g 71(J. A receiver, appointed by or pursuant to an order or a j 

tn^itei-B njg[,f_ i„ jjji ^[.jion in tiig aupreme court, a superior city court, 

p«>p- county court., or in a epecial proceeding for the voiiuitary dissoh 

of a corporation, may take and hold real property, upon such trusts 

for such purposes aa the court directs, subject to the dii-ection of 

court, from time to time, respecting the disiKJsition thereof. 1 

ARTICLE SECOND. ■ 

DarosiT, DBLivanY, ok C'ii-nvevancb of Proprrtv. 



■* kiiilii 



c*anro»y § 717. Where it is admitted, by the pleading or examination 

JbbT'o' lie- P**"''?' ^^"-^ ^^ ^'^i i'l hi** poa-iessiou or under nia control, mone 

livary of Other personal proiierty capable of delivery, which, being the snl 

ceruiin^ " of the actioH or special proceeding, is held by him as trustee foran< 

'^»*«'' pai'ty, or which belongs or is due to another party, the court ma 

its discretion, grant an order upon notice, that it be i>ai3 into, oi 

posited in court, or delivered to that party, with or without secu 

subject to the further direction of the court. 

Whra g 718. Where the court has directed a deposit or delivery, as 

tiku an™'' scribed in the last section ; or where a judgment directs a pari 

ow"'i>TOii- ™^^^ * dejwsit or delivery, or to convey real property ; if the direi 

erij'. " is disol)eyed, the court, besides punishing the disobedience as a 

tempt, may, by order, require tlie sheriff to trake, and deposit or de 

the money or other personal property, or t« convey the real prop" 

in conformity with the direction of the court. 



ARTICLE THIRD. 

GBHBRAL ASB MISCBLIASEOITS PROTTSiaNS. 
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Bbction 719. Arrest, injimctinn nnd nttachmeiit ; wlim ant to be g^ranted Uigt 
720. MiitiO[iB-relatiii(f to iii'oviMoiiaJ remediee lo be deciJeiiin twenty ■ 

§ 719. Where application for an order of arrest, an injunction, 
awarrant-oF attachment, or two of them, is made, in the same ac 
' against the same ilefendant ; and it satisfactorily appears that, u 
ulSsgr^i- *^e particular circumstances of the ease, two or all of them ar« 
■rtiogeiii. necessary for the plaintiff's security, the court or judge may, in i 
his discretion, require the plaintiff to elect between them. ■ Wbei 
application is made to obtain, vacate, modify, or set aside an ord 
arrest, injunction order, or warrant of attachment, the court or j 
must iiually decide the same, within twenty days after it is sabmi 
for deciaion- 

§ 720. Wliere the defendant inte*T)oses a counterclaim and tl 
upon demands au affinnative judgment against the plaintiff, hisi 
to a provisional remedy is the same as in an action brought by 
against the plaintiff, for the cause of action stated in the countercl 
and demanding the same judgment. And for the purpose of appi 
to such a case the provisions of this act. the defendant is deemed 
plaintiff, the plaintiff is deemed the defendant, and the counten 
BO set forth in the answer is deemed the complaint. 
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CHAPTER VIII. 

MISCELLANEOUS INTERLOCUTORY PROCEEDINGS, AND 

REGULATIONS OF PRACTICE. 

TITLE I. — Mistakes, omissions, defects, and irregularities. 

TITLE II. — Tender, and other offers and requests to thb 

adverse party. 

TITLE III. — Payment of money into court, and care and dis- 
position thereof. 

TITLE IV. — Proceedings upon the death or disability of ▲ 

party, or the transfer of his interest. 

TITLE V. — Motions and orders generally. 

TITLE VI. — Miscellaneous practice regulations. 



TITLE I. l^ 

Mi»icLkeSy omissions, defects, and irregtilarilies* 

Sucnos 721. Definits caretl l»y venlirt, **ic., and by jiidgni^fnt. 
722. Such liefecttf in \tti HiijtpIitMl. 

T2S. Ainenilinents by the <:ourt ; ilisrefrnnlinjf immatf^rinl prmrp, etc. 
TM. Ketief a^ainnt oiiiiKsifiriH, etc. ; HineiidiiientH t4» cunforiii pn^ceedings. 

725. Returns by ofticers, etc. 

726. Pa|ier8 lost or withheld ; how supplie^l. 

727. Order of C4»urt ; when ne<!eHHary to amend. 

728. Dinre^rdinif' def<?ctH in affidavits. 

729. Certain lK)nds, etc., when Hufficient. 

730. Amending defects in bonrls, etc. 

§ 721. In a court of record, whore a verdict, report, or decision Dcfertt 
has been rendered, the judgment shall not be stayed, nor shall any ^"JiJJil.^ 
judgment of a court of record be impaired or ^ffcctod, by reason of etr..,«iMi 
either of the following imi>erfections, omissions^ def»,'cts, matters, or IZfiS^ ' 
things, in the proce.ss, pleadings, or other proceeding.^) : 

L For want of a summons, or other writ. 

2. For any fault or defect in process : or for misconceiving a jirrxrera, 
or awarding it to a wrong officer. 

3. For an imperfect or insufficient return of a sheriff or oth<»r officer ; 
or becanae an officer has not 8ul)f^ri1ied a nHijrn,actually niadc by him. 

4. For a vanance between the summons and complaint. 

5. For a mispleading, insufficient |K*adin^^^or jeofail. 

6. For want of a warrant of att^>rney l>y either p?ir*y. ^ 

7. For the appearance, by attorr^'v, of an infant party, if the verdict, 
leport, or decision, or the jiidgment,is in his favor. 

8L For omitting to allege any matter, ^'thout prrK/f of which the 
ver^et, report, or decision ought not to have been rendered. 
0. For a mistake in the name of a I'arty or other j^er.'ion ; or in a 

•*»o i'l the or\s(:n»]. «#• . 
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I'lTLE 1. 

Bum of money ; or in the descnption of property ; or in reciting ot 
stating a day, month or year; where tlie correct name, sum, descrip- 
tion, or date has been once rightly stated, iu any of the pleadings op 
other proceedings. 

10. For a mistake in the name of a juror or officer. 

11. For an informality in entering judgioeut, or making up the 
juflgment-roll. 

12. For an oraiaaion on the part of a referee to be Bwom ; or for any 
other default or negligence of the clerk, or any other officer of tha 
court, or of a party, his attorney or counsel, by which the adverse 
party has not been prejudiced. 

f "u lo^be ^ '^^' ^"■^^' "^ ^^^ omissions, imperfections, defects, and variances, 
Buiiiiiiied. specified in the last section, and atiy other of like nature, not being 
against the right and justice of the matter, and not altering the issue , 
between the parties, or the trial, must, when necessary, be supplied, li 
and the proceeding amended, by the court wherein the judgment is | 
rendered, or by an appellate court. ' n 

Amenri. g 723. The court may, upon the trial, or at any other stage of the 
li'c'eoart ; action, before or after judgment, in furtherance of justice, and on such 
l'i"Tmrr'" '■^^''^^ ^^ '*■ deems just, amend any process, pleading, or other proceed- h 
u'nuV'er-'' iiig, by adding or striking out the name iif a person as a party, or byf 
rura, etc. correcting a mistake in the name of a party, or a mistake in any other' 
respect, or by insertang an allegation material to the case ; or, when' 
the amendment does not change subatantialty the claim or defence, lW| 
coTiformitig the pleading or other proceeding t« the facts proved. Aai^i 
in every stage of the action, the court must disregard an error or defect 
in the pleadings or other proceedings, which does not affect the sul 
Btaiitial rights of the adverse party, 
^•f § 724. The court may likewise, in its discretion, and upon auch tei 

omuJafoiu, as justice requires, at aiiy time within one year after notice then 
tiaenA- relieve a party from a ju<igment-, order, or other jiroceeding, tal 
menu ») against him through his mistake, inadvertence, surpritie, or excusabl 
jimcced- neglect ; and may supply an omission in any proceeding. Where a pro 
{"«»■ ceeding, taken by a party, fails to conform to a provision of this aei 

the court may, in like maimer, and upon like terms, permit an amen4 
nient thereof, to conform it to the provision, 
Rj"oni9 § 725. A court, t« which a return is made byasheritTorotherol 

pic." """' or by a sulwrdinate court or other tribunal, may, in its discretion 
direct the return to be amended, in matter of form, either before 
after judgment. 
Ptpara loai g 720. Where an opiginal pleading or paper is lost, or withheld 
h#i5/'^Eow *"y person, the court may authorize a copy to be tiled and used,' * 
uipp^sd. of the original. 

oi^eraf § 727. A pTBcesB, pleading, or record, bhall not be altered, W 
wh'en'ooo- oi^T^ OT any other officer of the court, or by any other person, wntlM 
c>MU7K( the direction of the court, or of another court of comi>elent autbori| 

exc«pt in a case where a party, or his attorney, is ajiecially aut*""^^^ 
by law to amend a pleading. 
- § 728. The want of a title, or a defect in the title, of an affidM 
fflcii-' does not impair it, if it intelligibly refers to the action or spedal 

feeding, in which it is made. 

r«in § 729. A bond or undertaking, required by statute t« be given 

Iniuu-' person, to entitle him to a right or privilege, or to take a proce«__ 

"• ia sufficient, if it confoniia suljatantially to the form therefor, preacril 

by the statute, and does not vary therefrom, to the prejudice of 

rights of the party, to whom, or for whose benefit it is given. 
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§ 730. Where such a bond or undertaking is defective, the court, 
officer, or body, that would be authorized to receive it, or to entertain uefocU Sf 
& proceeding in consequence thereof, if it was perfect, may, on the I'onda.eto.. 
application of the persons who executed it, amend it accordingly ; and 
it shall thereupon be valid, from the time of its execution. 



TITLE II. 
TendeTy and other offers and requests to the adverse party. 

Sicnox 731. Ten«ler after suit. 

732. Amount to be paid into court. ; 

733 Effect of sufficient tender. 

734. "When to be deducted from recovery, etc. 

73,">. Requiring" admi88ion of g-enuineness of paper. 

73t5. Offer to liquidate damages conditionally. 

737. Effect of refusal of offer. 

738. Defendant's offer U) compromise ; pi^oceedings thereon. 

73-:). Plaintiff's offer to compi\)mise counterclaim ; proceedings thereon. 

740. Offer and acceptance, by whom subscribed. 

• 741. Rule if offer made within ten (lays befoi*e trial. 

• 742. In cei-tain cases, judgment to be set aside. 

8 731. Where the complaint demands judgment for a sum of money Tender 
only ; and the action is brought t^ recover a sum certain, or which may a^ter suit, 
be reduced to certainty by calculation ; or to recover damages for a 
casual OT involuntary personal injury, or a like injury to property; the 
defendant, or his attorney, may, at any time before the trial, tender to 
the plaintiff, or his attorney, such a sum of money, as he conceives to 
be sufficient to make amends for the injury, or to pay the plaintiff's 
demand ; together with the costs of the action, to that time. 

§ 732. A tender, made as prescribed in the last section, does not ^^^J* ^ 
avail the defendant, unless the money is accepted, or is paid into court, into court, 
and notice thereof in writing served upon the piaiutifTs attorih^v before 
the trial, and within ten days after the tender. If the plaintiff takes 
out the amount paid in he accepts the tender. 

g 733. If it appears, upon the trial, that the sum so tendered was Effect oi 
sufficient to pay the plaintiff's demand, or to make amends for the Jen!ier.°* 
iujiuy, and also to pay the costs of the action, to the time of the ten- 
der, the plaintiff cannot recover costs or interest, from the time of the 
tender, but must pay the defendant's costs from that time. 

§734. If the plaintiff proceeds in the action, after accepting the when to be 
tender, the sum accepted must be deducted from the recovery, and IvolS^ro^ 
judgment rendered for the residue, if any ; and if the tender and covery.etc. 
acceptance do not appear in the j)leadings, a memorandum thereof 
mast be annexed to the judgment-roll. The plaiiitiff's right to recover 
ttteta, and his liability to pay costs to the defendant, are determined 
by the amount of the residue. 

§ 7;J5. The attorney for a party may, at any time before the trial, Rc«iuirinar 
exhibit to the attorney for the adverse party, a paper, material to the orKenuinc 
•ction, and request a written admission of its genuineness. If the ad- "JJjIJjJ!^ 
tDis!«ion is not given, within four days after the request, and the paper 
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is proved or admitted on the trial, the expenses, incurred by the party 
exhibiting it, iu order to prove Us geniiiiienesa, must be a8cerl<aiued at 
the trial, and paid by the party refu&tng the admission ; unless it 
appears, to the satisfaction of the conrt, that there was a good reosoa 
for the refusal. 
ooortn g 73B. Ill an action to recover damages for breach of a contract, the 

ilwniigea defendant's attorney may, with the answer, serve iipoti the plaintifT's 
eiinJlUou- attorney, a written offer, that, if the defendant fails in his defence, th« 
damages may be assessed at a specified sum. If the plaintiff serves 
notice, that he accepts the offer, witli or before the notice of trial, and 
damages are awarded to hiin ou tlie trial, they must be assessed accord- 
ingly- 
K^pitf § 737. If the plaintiff does not accept the offer, he cannot prove it, 
oTcr, " Upon the trial. But if the damages, awarded to him, do not exceed . 
tlie sum offered, the defeiidaut is entitled to recover the expeuBes.J 
necessarily incurred by him in preparing for the trial of the qnestion.! 
of damages. The expenses must be ascertained, and the amousfcl 
thereof determined, by the judge, or the referee, by or before whonV 
the cause is tried. J 

Eft^orfer S 73ti. The defendant may, before the trial, serve upon the plaintiff^ , 
'",™™';i!"" attorney, a written offer, to allow judgment to be taken against hin^ , 
Sceuin^"'' for a sum, or property, or to the effect, therein specified, with costA^ [ 
iberooo. |f there are two or more defendants, and the action can be severed, a 11^ ^ 
offer may be made by one or more defendants, against whom a sepOTM , 
judgment, may be taken. If the plaintiff, within ten days thereafl«ri ' 
serves upon the defendant's attorney, a written notice that he accepts ■ 
the offer, he may file the eummons, complaint, and offer, with proof ill , 
acceptance, and thereupon the clerk uuist enter judgment accordingly^ , 
If notice of acceptjince is not thus given, the offer cannot be given iS 
evidence upon the trial; but, if the plaintiff fails t* obtain a ni0«9 
favorable judgment, he cannot recover co8t.s from tlie time of the offo^i 
bill, must nay costs from thut time. 
pimntEiT'fl g 73fl. Where the defendant sets up a counterclaim, to an amointt 
compni. greater than the plaintiff's claim, or sufficient to reduce the iilaintiETi 
ii;r"l»l'm" ^^^-'O'Cry below fifty dollars, the plaintiff may serve, upon the defend" 
aril's aitomey, a written offer, to allow judgment to be tfekeii u^ainafr 
' him, for a specified sum, with costs, or against the defendant for ft 
specified sum, and against the jilaintiff for costs. If the defendant^ 
within ten days thereafter, serves, upon the plaintiff's attorney, nolicvi 
that he aQcepta the offer, either pari.y may file the summons, coinplaiofc 
answer, and offer, or copies thereof and proof of acceptance ; Ui^K 
thereupon the clerk must enter judgment accordingly. If notice I^K 
acceptance is not thus given, the offer cannot be given in eviden^a 
upon the trial ; but, if the I'ecovery is not more favorable to the d£l 
fendant than that so offered, he will not be entitled to recover coml 
from the time of Uie offer, but must pay costs from that time. 

§ 740. Unless an offer or an acceptance, made as prescribed in eittte^ 

of the last four sections, is subscribed by the party making it. hi*i 

'* attorney must subscrilw it and annex thereto his affidavit, to the effeci' 

that he is duly authorized to make it, in liehulf of the party. ' 

las 
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TITLE III. 
Payment of money into courts and care and disposition thereof. 

8Kno7 743. Party bringing' money into court is discharged. 

744. Greneral rules may regulate concerning (layment into court. 

745. Money to be ^vaid to county ti-easurer. and secuidties taken in his name. 

746. Funds ; where and how <?epositeil or invest<Hi. 

747. Powers of supreme coui-t as to ti-ansfer, etc., to and investment by 

guardian, etc. 

748. "When other courts have like jK^wer. 

749. Powers of certain ofRcei-s, touching securities, etc. 

750. Prt>visions i-elating to death, removal, etc., of officer. 

751. Authority for payment of money by bank or trust company. 

752. How county ti'easurer to keep his accounts. 

753. County treasurer to reix»rt annually to the court. 

754. These p^visions applicable in New York to the chamberlain. 

§ 743. A party bringing money into court, pursuant to the direction Party 
of the court, is discharged thereby from all further liability, to the exr Il[one\Tnto 
tent of the money so paid in. rounlaiiu- 

§ 744. The general rules of practice may contain regulations, con- [j^'JI^^i* 
eeming' the payment of money into court, in an action, and the care niics may 
and disposition thereof, which shall govern, where provision is not Ji*,n?l."ruing 
otherwise made by law. iioymont 

§ 745. Unless the court otherwise sp>ecially directs, money, paid into Monev°to 
court, must be paid, either directly, or by the officer who is required by >>e paid to 
law first to receive it, to the county treasurer of the county, where the mIJi"uror. 
action is triable. Where it is paid to an officer, other than the county j!i"-|.J^j[^n 
treasurer, he must pay it to the county treasurer, within four days after in Ms 
he reoeivea it. In the city of New- York, he must pay it to the cham- "»™^- 
berlaiii, within two days after he receives it. A bond, mortgage, or 
other security, or a certificate or transfer of stock, taken upon the in- 
vestment of money paid into court, must be taken to the county trea- 
surer of the county where the fund belongs, in his name of office ; or to 
Buch other county treasurer, as the court specially directs. But this 
and the next section do not prevent the court, u[>on the application of 
a party to an action, from directing in what manner or place, money, 
paid into court in the action, shall be deposited or invested. 

§ 746. Provision may be made, in the general rules of practice, for Funds; 
the de(»osit, in a bank or trust company, of money paid into court ; for Jow^enoii 
the investments thereof in the public debt of the United States, or of itcd or m- 
a State, or for loaning it upon approved interest-bearing mortgages ^*^*^*- 
upon real property ; and for the transferring or disposing, from time to 
time, of the money, or any investment, or security. But the money 
must be deposited or loaned in the county where the fund beloiigs, 
where that can be done conveniently and safely, and with advantage 
to the 7>arties interested. 

§ 747. The supreme court may direct that money, paid into that Powers of 
eourt, in an action brought therein, or a bond, mortgage, or other secu- cSKr^Iw to 
rity, or public stock, in the posses j*ion or under the control of a county ^'J""**^^';,,^ 
treasurer, which represents money so paid in, be transferred and deliv- inveHimeni 
ered to a general or special guardian, committee, or other trustee, upon JlJ^^^*^^' 
fc giving, or if be has given, security, satisfactory to the court, for the 
Uthful execution of his trust ; or that a bond, mortgage, or other 
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security, or public stwk, be taken by and in the name of the guardian, 
conimitt«e, or other tniatee ; atid be collected, invested or loaned, sa 
the ijuiirt directs, or as prescribed in the general rules of practice. 

§ 74S; Each superior city court, each county court, and the marina 
court of the city of New- York, possesses, with respect to money, paid 
into that court, in an action brought therein, or a bond, mortgiige, or 
other security, or public stock, in or upon which it has been invested at 
loaned, the power and authority conferred upon the supreme court, by 
the last section. 

I 749. A comity treasurer, or other officer, or a guardian, committee, 
■ or other trustee, in whose name ia taken a bond, tnortgnge, or other 
security, or public stock, representing,'' money, paid iiita court, in an 
action ; or to whom stock or a security, or an account, deed, voucher, 
receipt, or other paper, representing' or relating to such money, ia trans- 
ferred, delivered, made, or given, pursuant to law, is vested with titia 
for the purposes of the trust ; and may bring an action upon or in rela- 
tion to the same, in his oiGcial or representative character. ' 

§ 750. On the expiration of the official term of a county treasurer, 
or where a vacancy occurs in his office, by death or otherwise, all pub- 
lic stflck, bonds, mortgages, and otlier securities held by him, as pre- 
scribed in this title, vest in his successor in office; arid all money 
deposited, as prescribed in this title, in a bank, trust company or othet ' 
depository, to his credit, .vests in, and must be carried to, the account 
of his successor in office. 

§ 751. Money, paid into court, in an action, and deposited in a bank 
or trust company, to the credit of a county treasurer, shall not be pwd 
out, without the production of a certified copy of an order of the court, 
for that purpose, countersigned by the judge, by whose direction it ia , 
made. 
]. § 752. The accounts of a county treasurer, with respect to money ' 
received by him, as prescribed in this title, with each bank or tnirt 
company, in which it is deposited, must be kept, so as to show, in the i 
cash-books of the bank or company, and in the books of the county ' 
treasurer, in what particular action, or on what account, each item at j 
money credited or charged, was deposited or paid out. 

§ 753. A county treasurer, who has, in his possession or under Ids 
control, money, bonds, mortgages, or other securities, or public etoek^ 
as prescribed in this title, must, once in each year, at the time pre^ 
scribed by special order, or by the general rules of practice, make K 
report io the court, into which the money waa paid, containing a stated 
ment of his accoinits for the preceding year, or since the last accoUDk' 
was rendered, and of the funds and securities under his control, relai* 
ing to the money paid into that court. T)je statement must show, ad 
to each action separately, the amount on hand uninvested ; the tuncl- 
when each sum of money was received ; the time, amount, and other' 
description of each payment, investment, or loan ; the amount depOH^ 
ited in each bank or trust company ; and the balance on deposit therttB; 
and also all public stock, bonds, mortgages and other securities, 
resenting the remainder of the fund. The statement must be w 
panied with a certificate of the proper officer of each bank or 
company, in which a deposit Is made, to the effect, that the . 
amount, stated to be remaining on deposit, is actually in that bank 
company, placed to the credit of the county treasurer, in the a "" 
and not mingled with any other account. If the court, at any 
deems the security given by the county treasurer insufficient to p: 
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the funds and securities in his hands and under his control, it must 
make an order directing him to make the security satisfactory to the 
court. 

§ 754. Each provision of this title, relating to a county treasurer, These pro- 
applies to the chamberlain of the city of New York, with respect to nniib1e*K 
mouey paid into court, in an action triable in the city and county of ^©^ York 
Kew York, or with respect to money, or a bond, mortgage, or other chamber 
security, or public stock, representing money paid into court ; except ^***^- 
where special provision, with respect to the same, is otherwise made 
by law. 



TITLE IV. 

Proceedings upon the death or disability of a party , or the transfer of 

his interest. 

Svcnoar 755. Actioo ; when not to abate. 

756. ProceedingB apon transfer of interest, or devolution of liability. 

757. Id.; when ttole party dies and action survives. 

758. Id.; when one of several parties dies. 

759. 760. Id.; when part of cause of action survives. 

761. When court may order action abated. 

762. Special cases excepted. 

763. Demth of party after verdict, etc. 

764. Action for a wrong- not to abate after verdict, etc. 

765. No verdict, etc., can be taken after a party's death. 

766. Death, etc, of public officer or trustee. 

§ 755. An action does not abate by any event, if the cause of action Action ; 
survives or oontinaes. to^lSire'* 

§7543. Incaseof a transfer of interest, or devolution of liability, tho rn«c«KH|. 
action may be continued by or against the ori^nal party ; unless the [Ilfil^fi^*!!! 
O'QTt directs the person, to whom the interest is transferred, or u^Htu inu<ivi*t. oi 
whom ths liability is devolved, to be substituted in the action, or oPilttUUi?. 
joined wi:h the original party, as the case requires. 

§ 757. In case of the death of a sole plaintiff, or a sole defendant, m : trhm 
if the cause of action survives or continues, the court must, u|m>u "H]^^ jJJJJ^f ' 
a motion, allow or compel the action to be continued, by or agaiiu»t a«-iioiisur^ 
his rc pr eac ntative, or successor in interest. ^*^*** 

S 75^. In case of the death of one of two or more plaintiffs, or one m. ; whra 
of two or more defendants, if the entire cau^ of action survives t^ or Jroi^irtjii 
•gainat the others, the action may proceed in favor of or a^iiist the cte«. 
ttrrivora. Bot the estate of a person or party jointly liable uiK)n con- 
Xae% with oihers shall not be discharged by hie death, aii<l the ccurt 
Kay make an order to bring in the proper representative of tlie decedtMit, 
vhea it is neceasary so to do for the proper didi>o^itiou of the matter, 
wsA, when the liability is several as well as joint, may order a sever- 
iMi tf tile actioii so thst it may proceed separately against the represen- 
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tative of the decedent, and against the anrviving defendant or defend- 
ants. 

L § 759. In case of the death of one of two or more plaintiffs, or one 
of two or more defendants, if part only of the cause of action, or jini-t 

■ or some of two or more distinct causes of action, Burvives to or agaititt 
the othere, the action niay proceed, without bringing in the enccessor 
to the rights or liabilities of the deceased party; and the judgment 
shall not affect him, or his interest in the subject of the action. But 
where it appears proper so to do, the court uiay require or to* compel 
the successor, or a person who claims to be the successor, to be brought 
in as a party, upon his own application or upon the application of a 
party to the action. 

§ 760. In & case specified in the foregoing sections of this title, whera 
Buch a person applies in his own behalf, the court may direct that he be 
made a party, by amendment of the pleadings, or otherwise, as the I 
case requires. Where an application Is roade by the plaiutlff, to bring J 
in such a person as defendant, the court, may direct that a supplomen- m 
tal summons issue, and that supplemental pleadings be made. Where • 
an application is made by a defendant, to bring in such a person, (he I 
court may, and where the protection of the applicant's rights require* |. 
it, must, permit the defendant to commeuce a cross action for that puiv || 
pose. The cross action must be brought in the same court, unless the i^ 
order otherwise specially directs. If it directs that the action be com- 1: 
menced in another court, tlie latter court may, by order, at any time '■; 
after the cross action is commenced, remove to itself the original action, * 
with like effect as if it had been brought therein. Unless the court ^ 
otherwise dii'octs, the original action and the cross action must be 
tried, and judgment rendered therein, as if they were one action, 

§ 761, At any time after the death of the plaintiff, or after the mai^ ; 
riage of the plaintiff, where it affects the right* of either party, the ' 
court may, in its discretion, upon notice to such persons as it directs, 
and upon the application of the adverse party, or of a person whae»' 
interest is affected, direct that, the action abate, unless it is continued ' 
liy the proper parties, within a time specified in the order, not less tha& ' 
six mouths, nor more than one year, after the granting thereof. ' 

g 762. The foregoing provisions of this title do not apply to a case, 
where special provision is otherwise made by law, 
§ 763. If either party t« an action dies, after an accepted offer tsi ' 

' allow judgment to be taken, or after a verdict, report, or decision) or ■ 
an interlocutory judgment, but before final judgment is entered, the < 
court must enter final judgment, in the names of. the original parties I - 
unless tlie offer, verdict, reiwrt, or decision, or the interlocutory jud^j t 
ment, is set aside. 1 . 

§ 764, After verdict, report, or decision, in an action to recover dam* < 
ages for a personal iiijnry, the action does not abate by the death of • ^ 

' party, unless the verdict, report, or decision is finally set aside. Until | 
it is finally set aside, the subsequent proceedings, including an appeal ■ 
from an order setting it aside, or from a judgment or order reversing' , 
or setting aside a judgment entered thereupon, are the same, as in a. 
case where the cause of action survives. > 

1, § 765- This title does not authorize the entry of a judgment against ^ 

,J a party, who dies before a verdict, report, or decision is actually ren- ^ 
dered against him. In that case the verdict, report, or decision is Bbs» | 
Intely void. 



CHAP. VIII.] MOTIONS AND ORDERS. ^ 766-771. 

TITI F* S 

§ 7(5*5. Where an action or special proceeding is authorized or directed ^^^ * 
bv- i:iw, to l>e bruiiglit by or in the name of a public officer, or by a ofpabuc *' 



name of a public officer, or by a ori>abii< 
by virtue of a statute, his death or ^^IJ^ 



receiver, or other trustee, appointed by virtue of a statute, his death or JJ^Se?' 
removal does not abate tlie action or si)ecial proceeding; but the same 
uiny be continued by his successor, who must, upon his application, or 
that of a party interested, be substituted for that purpose, by the order 
of tlie court, a copy of which must be annexed to the judgment-roll. 



TITLE V. 
Motions arid orders generally. 

Bicnojr 767. Definition of an order. 

768. Id. ; of a motion. 

769. Motions in Pii]>renie court; where to be heard. 

770. Motions in New York city. ' 

771. In absence of jmige, motion may be transferred to another judge. 

772. 773. What jutigea may make oixlers out of coui-t, without notice. 

774. Review of onler made by county ju<l^. 

775. When stay of pi*oceediiigH not to exceed twenty days. 

776. Subsequent application for order, after denial, etc., of prior applica- 

tion. 

777. Id. ; as to application for judgment. 

778. Penalty for violating hwt two sections. 

779. Costs of a motion ; how collected. 

§ 767. A direction of a court or judge, made, as prescribed in this ncflnition 
act, in an action or special proceeding, must be in writing, unless ^^^^ ®*^*®'' 
r tberwise specified in the particular case. 8uch a direction, unless it 
\n contained in a jud^nent, is an order. 
§ 7H8i An application for an order is a motion. Jfojion* 

§ 769. A motion, upon notice, in an action in the supreme court, Motions in 
most be made within the judicial district, in which the action is tria- coSr^V^* 
ble, or in a county adjoining that in which it is triable ; except that where to be 
where it is triable in the first judicial district, the motion must be *"^ 
made in that district ; and a motion, uix)n notice, cannot be made in 
that district in an action triable elsewhere. But this section does not 
•{)ply to a case, where it is specially prescribed by law that a motion 
may be made in the county, where the applicant, or other person to be 
affected thereby, or the attorney, resides. 

g 770. In the first judicial district, a motion which elsewhere must Motions in 
be made in coart, may be made to a judge out of court, except for a ^|jy*' ^**'* 
new trial on the merits. 

§ 771. Where notice of a motion is given, or an order to show cause in absence 
is returnable, before a judge, out of court, who, at the time fixed for JJfJ^^^'.f"' 
the motion, is or vriW be absr^nt, or unable, for any other cause, to heai* may be 
it, the motion may be transferred, by his order, made before or at that [o^anSSw^ 
time, or by the written stipulation of the attorneys for the parties, to judge. 
Another judge, before whom it might have been originally made. 
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MUTIONS AND ORDER.S. 

§ 772. Where an order, in an action, may be made by a judge ofi\\t 
corirt, out of court, and without notice, and tlie particular jiidj,'e is nM 
specially designated by law, it may be made byauy judge of the cimtt, 
in any part of the State ; or, except to stay prot^eedings after verdiit, 
report, or decision by a justice of the Supreme Court, or by a judge ■•( I 
a superior city court wit.hin the city wherein his court is located, or by 
the county judge of the county where tlie action is triable, or in whiili 
the attorney for the applicant resides. Where such an order grant* u 
provisional remedy, it can be vacated only in the mode specially pre- 
scribed by law ; in any other case, it may be vacated or mo(tihe<I, 
without notice, by the judge who made it, or, upon notice, by him, »r 
by the court. I 

§ 773. The limitation, contained in^tho last section, of the county , 
judges who may make an order, does not apply to a case where it i' , 
proscribed in this act, in genera] words, that a particular order maylw 
made by a county judge or by any county judge. 

§ 774. An order, made by a judge of a court, other than the court iu 
which the action is pending, may be reviewed in the same manner, hi 
if it was made by a judge of the court, iu which the action is pending. 

§ 775. An order to stay proceeding:s in an action, for a longer tune thitii 
twenty days, shall not be made by a judge, out of court) except to stay 
proceedings under an order or judgment appealed from, or where it is 
made uiwu notice of the application, to the adverse party, or in cases 
where special provision is otherwise made by law. 

§ 770. If an application for an order, made to a judge of the court, 
or to a county judge, is wholly or partly refused, or granted condition- 
ally, or on terms ; a subsequent application, in reference to the muu-i I 
matter, and in the same stage of the proceedings, shall be made only I 
tu the same judge, or to the court. If it is made toanother judge, out j 
of court, an order granted thereupon must be vacated by tlie judge J 
who marie it ; or, if he is absent, or otherwise unalile to hear tlie appu- 1 
cation, by any judge of the court, upon proof, by atlidavit, of the fads. I 

§ 777. Wliere an application is made to the court for judgment, it ' 
cannot be withdrawn, without the express permission' of the court ; and 
a subsequent application for judgment shall not be made, at a term 
held by anotherjudge, except where the lirst application is so with- 
drawn ; or where the directions, given ttiereupon, require an act to 1m 
dune, before judgment can be rendered; or where the fact of ilie 
former application is stated, and the proceedings thereupon, and &ul>- 
sequent thereto, are fully eet forth, in the jtapera upon which the appli- 
cation is made. 

S 778. A person making an ap|ilication, forbidden by the last twi>- 
sections, with knowledge of the previous application, shall be puniaheiL- 
by the court, for a contempt. 

§ 779. Where costs of a moiion, directed by an order to be paidw 
are not paid within the time fixed for that purpose by the order, or.» 
if no time is so tixed, within ten days after service of a copy of tht^ 
order, all proceedings on the part of the party required to pay them , 
except to review or vacate the order, are stayed, without further diroi' — 
tion of the court, until the payment thereof But the adverse party 
may, at his election, waive the stay of proceedings. Where the order 
directs that the costs of the motion abide the event of the action, m 
where costs of a motion, awarded by an order, have not been collected, 
when linal judgment is entered, they may be taxed, aa part of ihe 
costs of the action, or si-t off agftiuet coeta awarded to um advene 
party, as the case requires. 
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TIME. 



§§ 780-784. 



TITLE 6. 



• TrfLE VI. 
MisceUaneotis practice regtdcUuma. 

kmcLR 1. General regulations respecting time. 

2. Preferred and defen-ed causes. 

3. Ser\*ice of papers. ^ 

4. Discovery of books and papers. 

5. General regulations i*e8pecting bonds and undertakings. 

6. Other matteiB. 



ARTICLE FIRST. 



GR5BRAL RkGULATIOITS RBSPBCTINQ TiMB. 



finnoir 780. Notice of motion, to be eight days. 

781. How time enlai'ged, before its expiration. 

782. Copy of affidavit must be served. 

753. Relief, after time has expii*ed. 

754. When time cannot be extended. 

785. Qualification of last section. 

786. Oniei-s in certain actions ; how published. 

787. Time for publication of notice ; how computed. 

788. Tinte for doing any act ; how^omputed. 

§ 780. Where special provision is not otherwise made by law, or by 
the genenil niles of practice, if notice of a motion, or of any other 
proceeding in an action, before a court or a judge, is necessary, it must, 
if personally served, be served at least eight days before the time 
tppointed for the hearing; unless the court or a judge thereof, upon an 
ifidavit showing grounds therefor, makes an order to show cause, Avhy 
the application shoald not be gi*anted; and, in the order, directs that 
wvice thereof, less than eight days before it is returnable, be sufficient. 

§ 7bl. Where the time, within which a proceeding in an action after 
its commencement, must be taken, has begun to run, and has not ex- 
pired, it may be enlarged, upon an aftidavit showing ^rounds therefor, 
by the courts or by a judge authorized to make an order in the action. 

§ 782. In a case specified in the last two sections, the affidavit, upon 
which the order was granted, or a copy thereof, must be served with a 
copy of the order ; otherwise, the order may be disregarded. 

§ 7b3. After the expiration of the time, within which a pleading 
must be made, or any other proceeding in an action, after its commence- 
ment, must be taken, the court, upon good cause shown, may, in its 
discretion, and upon such terms as justice requires, relieve the party 
frwn the consequences of an omission to do the act, and allow it to be 
ime ; except as otherwise specially prescribed by law\ 

8784. A court, or a judge, is not authorized to extend the time, 
filed by law, within which to commence an action; or to take an 
ippeal ; or to apply to continue an action, where a party thereto has 
Aid, or has incurred a disability ; or the time fixed by the court, 
yn&du which a supplemental complaint must be made, in order to con- 
tinue an action ; or an action is to abate, unless it is continued by the 
inper parties. A court, or a judge, cannot allow either of those acts 

^ M dime, after the expiration of the time fixed by law, or by the 
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'8n. PREFEKRED AND DEFERRED CAUSES, [cbap. nn. 

onier, as the case may be, for doing it; except in a case Bpecified iu 
the next section, 

§ 785. Where a party, entitled to appeal from a judfrinent or ordet, 
or to move or set aside a final jndgioent for error in fact, dies, either 
before or after this chapter takes effect, and before the expiraliun of 
the time within which the appeal may be taken, or the morion made, 
the conrt may allow the appeal to be taken, or the motion to be mude, 
by the heir, devisee, or personal representative of the decedent, at aiif 
time within fonr months aft«r bis daath. 

§ 7i?(!. Where au action Ls brought for the collective benefit of the 
creditors of a person, or of an estate, or for the beneiit of a person or 
persons, other than the plaintiff, who will come in and contributfl to the 
expense of the action, notice of a direction of the court, contained iu & 
judgment or order, requiring the credit«rs, or other person or person* 
to exhibit their demands, or otherwise to come in, must be publish«d, 
once in each week, for at least three snccessive weeks, and as much 
lon^r as the court direct^e, in the newspaper, published at Albany, iu 
which leeral notices are re<)iiired to b« published, and in a newspaper, 
published in the county where the act is reqnireti to be done. 

§ 787. The period of publication of a legal notice, in an acliou cr 
' special proceeding, brought in a court, either of record or not of record, 
or before a judge of such a conrt, must be computed, so as to excluda 
the ttrat day of publication, and inchide the day, on whicli the act « 
event, of which notice is given, is to happen, or which completeg tbs 
full period of publication. * 

§ 788. The time within wlncli an act, in an action or special proceed- 
ing, brought, as specified in the last section, is required by law to be 
done, must be compnted, by excluding the tiret, and includjng the lut 
day ; except where it is otherwise specially prescribed by law. If the 
last day is Sunday, or a public holiilay, it- iijust be excluded. Whew 
the act is required to be done within two dnys, and an intervening dij 
is Sunday, or a public holiday, it must also be excluded. 



ARTICLE SECOND. 



Preferbbd a 



CtlTSM. 

.B by the people. 



BacrioH 7S9. Preferonc* of cei-ti 

790. Itl. ; of ciimuml at 

791. III. i amoni; civil acUone. 
793. Id. ; in inandainuB or pnihibitlon. 

793. Whrni iin nrdei' in tiwesBary- 

794. When cause psased, bnw plnced upon the calendar. 
79B. Niite ot iBSiiB lo state time when passed. 

a I 789. A trial, motion, appeal, or hearing, in an action by the (. 
. pie to recover money, funds, credit-s, or other property, held or o«n»a 
■■■ by the State, or held or owned, officially or ottierwiae for, or in behw | 
of, a public or governmental interest, by a municipal or other piiWlf 
corporation, or liy a Iward, ofhcer, custodian, agency or agent 0[ llU 1 
State, or of a city, county, town, village, or other dii-ision, subdiirii' 
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I csaF. VIII.] PRKFERRKD AND DEFERRED CAUSES. 



§§ 790-791. 



iJepartment, or portion of the State, which the defendant haa, without 
ri^ht, obtained, received, converted, or diBpoeed of; or to recover dam- 
agre, or other compensation, for so obtaining, receiving, paying, con- 
rerting, or disposing of the same ; or the aiding or abetting thereof; 
ij entitled, on the application of the Attomey-Qeneral, to a preference 
'.-rer any other business, at a term or sitting of any court of the State, 
iiwspective of its place upon the calendar. 
g 7WJ. A criminal action, including an appeal or other proceeding ^ ^^^^ 
a criminal cause, is entitled, under the direction of the court, to t"^m^ I 
preference in the trial or hearing thereof, over all civil actions and 
■peeial proceedings, except as prescribed in the last section. 
§791. Civil causes are entitled to preference among themselves,] 
e triiU or hearing thereof, in the following order, next after the causes ^ 
«cified ill the last section bnt one : 

1. An action or special proceeding brought by or against the people 
of the State, or by or against any State officer or board of State 
as Huch, and in which the people, or such officer or board, appear 
hf the Attorney-General ; where the Attorney-General has given 
notice, at the time of service of notice of trial or argument, of a par- 
ticular day in the term on which he will move it. If the action or 
Kie<i&l proceeding is not moved by him for trial or argument on that 
«y, or as soon thereafter in the same term aa the court can hear it, 
the other party may then move the trial or argument ; otherwise it 
thxM not be moved out of its order at that term, except by the special 
ord>>-r of the court. 

2. An action or special proceeding, in which a board of otficers exer- 

ouug powers conferred by a statute for the protection of public health, /"i^yi^cUJ i 
V public or private property, or for the prevention or pnnishment of 
QoUtioiu of a statute relating to either of those subjects, or the com- 
' Miers of pilots in the city of New York are parties ; where a 
'. nmilar to the notice prescribed in the last subdivision, has been 
■erred by their attorney, at the time of service of the notice of trial or 
ngumeut. The provisions of the last subdivision, relating to moving 
(he trial or argument, apply to a cause within this subdivision. 

3. In the court of appeals or the supreme court, an appeal taken by 
lither party, in action or special proceeding other than as specified 
k iubdivision first of this section, where the people of the State, or a 
hnrd of titate officers, are sole parties, or a State officer is a sole party, 
pliintiff or defendant. 

4. In the conrl of appeals, an action, a party to which has died, 
pending tlie action, where the pendency of the action prevents a final 
Mttlement of the estate of the deceased party. 

5. In any court, an action, in which an executor or administrator is 
Uhi sole plaintiff or sole defendant ; an action for the construction of, o^/^ 

u adjumcation upon, a will, in which the administrator with the willLAAVUj^t 
unexed, or the executor of the will, is joined, as plaintiff or defendant, 
•ilii one or more other parties ; an action in which a receiver of a 
MTinga bank is sole plaintiff or sole defendant ; and, in the court of 
or the supreme court, an appeal from the decree or decision 
^te's court, determining a will to be valid, and admitting it 
.J, or granting general letters of administration. 
action for dower ; where the plaintiff makes proof, by affida* 
the sat'iafactiou of the court, or a judge thereof, that she hae no 
na of support, aside from the estate in controversy. 
[10] 145 
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7. An act.ioii against a corporatiou or joiiit-stook association, issuiiit' 
bank notes, or any kind of paper credite, to circulate aa money ; or by 
or against a receiver of such a corj.oration or asBociation. 

8. An action against a corporation founded upon a not«,oranotbere* 
evidence of debt for the absolute payment of money. An action upon 
an undertaking given upon an api^wal to the court of appeals, or to 
stay the execution on an appeal to the court of appeals. 

9 An action against a sheriff, in his official capacity. 

10. A cause entitled to preference, by the general rules of practice, 
or by the special order of the court in the particular case. 

Where an issue of law and an issue of fact, or two or more other 
questions of different natures, come before the same term of the court 
for trial or hearing the preference given by this section affects onlv 
the order, in which the issues or questions of the same nature are to be 



fiowpl 



792. Where a writ of mandamus or of prohibition has been issued, 

;*' from the general term, to a special tenn, or a judge of the same court, 

the cause may, in the disci'etion of the court, or, where an appeal U 

taken therein to the court of appeals, in tlie discretion of that court, be 

preferred over any of the causes specified in the last section. 

§ 793. Where the right to a preference depends upon facts, wliichdo 
not appear in the pleadings or other papers upon which the cause is to 
be tried or heard, the party deairingapreference must procure an order 
therefor, from the coim. or a judge thereof, upon notice to the advene 
party. A copy of the '*rilcr must be served, with or before the notice 
of trial or argument, tiuch an order is not appealable ; but it may be 
vac&iei by the judge or judges holding the term, at which the pre- 
ferred cause is noticed for trial or hearing. But a preliminary ffdei 
is not requisite, in a case embraced within subdivision Grst or second 
of the last section but one ; and the order, in a case embraced within 
subdivision sixth thereof, may be made ex parte, and is conclusive. 

§ 794. Where an action or special proceeding, placed upon the c*l- 
endar of a terra of a court of record, held in the city and county rf 
d New York, is regularly called and passed, without a postponement by 
the court, for good cause shown, it must thenceforth be placed on the 
same or a future calendar, as if the date of the issue was the tuM 
when it was thus passed. 

g 7S5. In a case specified in the last section, the party placing the 
* cause upon the calendar, for a subsequent term, must state, in the note 
of issue, the date of the issue, as prescribed in that section. If he 
omits to do BO, by reason whereof the cause retains its priority on ihe 
calendar, the court, on the application of the adveree party, or of iW 
own motion, may strike the cause from the calendar. 



ARTICLE THIRD. 









Baonos 796. Paper mav be served perBonally. 

797. Other modes of service. 

798. Doable time when serveil through the poat-ofiice, 

799. When paper lo be sen-ed on attorney i when service oat reqnirfli 

800. When service may be mwle on clerk, fur nnn-resideut. 

801. Service through branch poal-offlce in New York city. 
803. ThiBarti ' " ■' "' . . - 



ranch poal- 
i])]ieal)le to 



p. TUI.] 



SERVICE OF PAPERS. 



§§ 7t«-80a. 
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9 796. A notice or other paper in an action, may be served on a party 
<w an attorney, either by deliferiiig it to him personally, or in the man- ije tefiid' 
ner prescribed in the nest section. pemoua^. 

§ 797. Where the service is not personal, it may be made as follows : oihor 
1- Upon a party or an attorn^, through the post-office, by deposit- UJ^^ii^ 
linj^ the paper, properly inclosed in a post-paid wrapper, in the post- 
office of the party or the attorney serving it, directed to the person to 
fce served, at the address, within the State, designated by him for that 
pnrpose, upon the preceding papers in the action; or, where he has 
not made ench a designation, at his place of residence, or the place 
where he keeps an office, according to the best infonuatiou which can 
coDveniently be obtained concerning the same. 

2. Upon an attorney, during hia absence from his office, by leaving 
tk« paper with his partner or clerk therein, or with a person having 
charge thereof. 

3. Upon an attorney, if there is no person in charge of his office, and 
le service is made between six o'clock in the morning aud nine o'clock 
I the evening, either by leaving it, in a conspicuous place in liis office, 

■r by depoeiting it, inclosed in a sealed wrapper, directed to him, in 
lus office letter-box ; or, if the office is not oi.ien, so as t« admit of leav- 
the paper therein, and there is no office letter-box, by leaving it 
lis reaidence, within the State, with a person of suitable age and 
ifiacretiou. 

4. Uiwn a party, by leaving the paper at his residence within the 
fitate, between six o'clock in the moniing and nine o'clock in the 

a ^reon of suitable age and discretion. 

re it is prescribed in this act, or in the general rules of uoobi* 
indict, that a notice must be given, or a paper must be sensed, witliin "wTod ' 
■ qiecitied time, before an act is to be done ; or that the adverse party ^^"'^ 
W a specified time, after notice or service, within which to do an act ; oebm. 
.aerrtce is made through the post-office, the time so required or 
' ■ i« double the time qjecified ; except that service of notice of 
nj be made, through the post-office, not less than sixteen days 

, the day of trial, including the day of service. 

-'9 TM. Where a party baa appeared, a notice or other paper, required 
to be served in an action, must be served upon his attorney. If a • 
ddiendant has not appeared, service of a notice or other paper, in the I 
proceedings in the action, need not be made upon him, unless ' 
[•eiually coutined in jail, fur want of bail. 

"" Where a party to an action, who has appeared in person, re- whBn»er- 

Loot the State, or his residence caimot, with reasonable dili- ^e"ni»d2oa 

be ascertained, and he has not designated an address, within clerk, tot 

ite, upon the preceding papers, service of a paper upon him may 2b2l°*'" 

W made, by serving it on the clerk. 

8801. In the city of New- York, where a paper is served, or a return serrtot 
bBade, through the post-office, the deposit of the package in a branch ^^ 
}an-office has the same effect, as a deposit in the general or principal post-anci 
pwt-office of that city. Tort Sty 

9 802. Thb article does not apply to the service of a summons, or Tuiaartia 
sfbpi process ; or «f a paper to bring a party into contempt; or to ^ °^hie''w' 
t>w where the nAe of service is specially prescribed by law. ssnice oi 
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§§ 8II3-8 U8. DISCOVERY OF BOOKS, ETC. [ch4P. vm 

TITI^S. 

ARTICLE FODRTH. V 

DiitcoTBBi OF Books akd Papkbs. 

Sbciion 803. Coui-t may direct diecavery of books, etc. 

804. Rules Ic pi-eseribe the cases, etc. 

805. Petition foi- diacovery, and order thereupon. 

806. Order, when and by whom vacated. 

807. Proci^edings upon the return of the order. 

808. Penalty for disobedience. 

809. Efl'ect of papers, ele.. produced. 

Omri may § 803. A Court of record, other than a justiceB" court in a city, \a» 
covwV of' power to compel a party to an action pending therein, to produce and 
bookn.oin. discover, or to give to the other party, an inspection and copy, or per- 
mission to take a copy, of a book, document, or other paper, iu his pos- 
session or under his control, relating to the merits of the action, or of 
the defence therein. 
nrewri^ § 804. The general rules of practice must prescribe the cases, in 
UiecaHM, which & dlscovcry or inspection may be so compelled, and the proceed- 
^^' ings for that purpose, where the same are not prescribed in this act, 

djMOTar'^"'" ^ ^^' '^'^ entitle a party to procure such a discovery or inspection, 
and n^iw' he miist present a petition, praying therefor, and verified by affidavit, 
ihereupon, j^ jjjg (.Qurt, or to a judge authorized to make an order in the action; ' 
upon which an order may be made, directing the party, against whom 
the discovery or inspection is aouglit, to allow it, or, in default thereof, 
to show cause before the court, at a time and place, and upon a notice, , 
therein specitied, why the prayer of the petition should not be 
granted ; and, if necessary or proper, that his proceedings be stayed 
until the hearing of the application, although the stay exceeds twenty 
days. 
"^"kod ° ^^' ^" order, made as prescribed in the last section, may b« 
by whom vacated, by the judge who granted it, or by the court, upon satisfactory . 
Tacated, pj^f_ -^^ affidavit : ; 

1. That jt ought not to have been granted, or that it has been com- 
plied with ■ or, - ■ 

2. That the party required to make the discovery, or permit the in- 
spection, has not the possession or control of the book, document, ot ^ 
other paper, directed to be produced or inspected. 

tajnu'oii ^ ^^^" Up'^'' ''^^ return of the order to show cause, the court may , 
the reSini make such an order, with respect to the discovery or inspection prayM ., 
%^^ for, as justice requires. Where either is directed, a referee may ba '. 
appointed by the order, to direct and superintend it; whose certificate^ , 
unless set a^ide by the court, is presumptive, and, except in proceed- 
ings for contempt, conclusive evidence, of compliance or non-compli- 
ance with the terms of the order. A iixed sum, not exceeding twen^ 
dollars, may be added to the costs of the motion, for the fees of tin 
referee. 
S^£5/°' § 808. Where an order, made as prescribed in the last section, directs 
«ncB, a discovery or inspection, the party in whose behalf it was made, msy, 
upon proof, by affidavit, that the adverse party has failed to obey i^ • 
and upon notice to him, apply to the court, for an order to punish him 
for the failure. Upon the hearing of the application, the court may* 
upon the payment of such a sum. Tor the expenses of the applicant, u 
the court fixes, and upon compliance with such other terms, as it deenu 
J4^ _ 
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jut to impose, permit the party iu default to cony)Iy with the order 
for a discovery and iuspectiou ; and, for that purpoee, it may direct 
th»t the application to punish him stand over to a future time. Upon 
the final hearing of the application to punish the party in default, the 
CDurt, in a proper case, may direct that his complaint be dismissed, or 
his answer or reply be stricken out, and that judgment be rendered 
accordingly ; or it may make an order, striking out one or more cauaee 
of action, defences, counterclaims, or reptiea, interposed by him ; or 
that he be debarred from maintaining a particular claim or defence, 
in relation to which the discovery or inspection was aotight. Where 
the party has failed to obey an order, allowing an inspection by the 
adverse party, and requiring him to furnish a copy, or permit a copy 
to be taken, the court may also direct that the book, document, or other 
paper, be excluded from being given in evidence ; or it may punish 
the par^ for a contempt ; or both. 

S 809, A book, document, or other paper, produced under an order, KHeourf 
nude as prescribed in this article, has the same effect, when used by ^ij,^'™. 
tie party requiring it, as if it was produced upon notice, according to doced. 
the practice of the court. 



ARTICLE FIFTH. 
Obitbbu. Rroulatiohs bkbfictiko Bobdb kSD TJnoaxrixaat. 

BWROH SIO. Bonds, undertakings, etc., must be acknowledged. 

811. Party need not join with his Buretjes ; when one surety ia eufftuient. 

812. Form of bond or undertaidng ; affidavit of auretiae ; approval bjr 

court or judf[e. 
613. When several sureties may justifj-, each in a smaller sum. 

814. Bonds, etc., to the people or x publiu officer for the benefit of a 

815. Bonds, etc., not affected by chan^ of partiea. 

816. Id.; to be filed. 

§ 810. A bond or undertaking, givuD jb an action or' special pro- Jg^Jij^ 
ceediug, as prescribed in this act, must be acknowledge*^ or proved, ew.,ninA' 
and certified, in like manner as a deed to be recorded. ^:^^°*' 

§ si 1, Where a provision of this act requires a bond or undertaking, Pans- need 
with sureties, to be given by, or in behalf of, a party or other person, J^'JJ^"};^ 
be need not join vritn the sureties in the execution thereof, unless the surBCies; 
DTOvisioD requires him to execute the same ; and the execution thereof J^n'u* 
by one surety is sufficient, although the word, " sureties," is used, mfflalam. 
unlesB the provision expressly requires two or more sureties. 

g 812. A bond or undertaking, executed by a surety or sureties, as fo™ of 
prescribed in this act, must, where two or more persons execute it, be jp^^n""!" 
joint and several iu form; and, except as otherwise expressly pre- sodnvito^ 
scribed by law, it must be accompanied with the affidavit of each {ij"™^ 
surety, subjoined thereto, to the effect, that he is a resident of, and a {'j^''*>'^<4 
householder or a freeholder within, the State, and is worth the penalty '"*'*■ 
of the bond, or twice the sum specified in the undertaking, over all the 
debts and liabilities, which he owes or has incurred, and exclusive of 

Cperty exempt by law from levy and sale under an execution. A 
d or undertaking given by a party, without a surety, must be 
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accompanied by hia aitidavit, to the same effect. The bond or under- 
taking, except as otherwise expressly prescribed by law, must be 
approved by the court, before which the proceeding is taken, or a Ju^B 
thereof, or the judge, before whom the proceeding is taken, tw 
approval must be indorsed upon the bond or ntidertaking. 
SS^si^r ^ ^^^- ^"^ where the penalty of the bond, or twice the sum specified 
HesniBj- in the undertakiiig, is twenty thousand dollars, or upwards, the court 
eauh^ii a ""^ Ji"3g6 may, in ita or his discretion, allow the sum, in which a surety 
iinniiBT is required to justify, to be made up by the juatiiication of two or mora 
"""■ sureties, each in a smaller sum. But, in that case, a surety cannot 

justify in a sum less than ten thousand dollars ; <and, where two or 
more sureties are required by law to justify, the same person cannot n 
contribute to make up the sum, for more than one of them. 
Btc'"ttlui<! ^ ^^*' ^^^'^ * bond or undertaking has been given, aa prescribed 
paonie or n by law, in the coTu^e of an action or special proceeding, to the people 
Mf tor ufo or to a public officer, for the benefit of a party or other person inter- 
beneat oi' u ested, and provision is not specially made by law for the prosecution 
•niior. thereof; the party or other person, so interested, may maintain ac 
action in his own name, for & breach of the condition of the bond, ot 
of the terms of the undertaking; upon procuring an order, grantluK 
him leave so to do. The order may be made by the court, in which 
the action is or wae pending ; or by a superior city court, the marine 
court of the city of New York, or a county court, if the bond or under- 
taking was given in a special proceeding, pending before a judge of 
that court ; or, in any other case, by the supreme court. Notice of the 
application therefor must be given, as directed by the court or judge, 
to the persons interested in th* disposition of the proceeds. 
^■""'t r § 81B. A bond or undertaking, given in an action or special proceed- 
Acied by ing, as prescribed in this act, continues in force, after the substitution 
^^^ "' of a new party in place of an original party, or any other change of 
parties ; and has thereafter the same force and effect, as if then given 
anew, in conformity to the change of parties, 
i^io be g 816. A. bond or undertaking, required to be given by. this act, 
must be filed with the clerk of the court ; except where, in a specisl 
case, a different disposition thereof is directed by the court, or prfr 
scribed in this act. 



ABTICLE SIXTH. 

OTHBR MiTTBBB. 

BwTTiOH 817. Consolitlating caueee id same court. 

818. Id. ; in different courts. 

819. Id. i by plaintiff. 

820. Interple«<ier by order in certain caaea. 

821. DiamiasaJ of complaint for neg-lect Ic sen 

822. Id. ; for neglect to proceed. 

823. Feigned isaues abolished, uid order tor trial eubetituted. 

824. SQmmoQB and pleadiaga to be filed within ten days after m 

825. Papers in epecial proceedings ; where to be filed. 

826. Publication, if no newepajjer in county, 

827. Spedal references in certain casee. 



uonsou- S 817. Where two or more actions, in favor of the same plaintiff 

dating against the same defendant, for causes of action which may be joined, 







INTERPLEADER; NEGLECT, ETC. §§ 

r in the same court, the court may, ia its diecretioii, by 
w, «!OBM>lidat« any or all of them, into one action. BuoiBooiitt 

g 818. Where one of the actions is pending in the supreme conrt, and J^^'" 
Bother is pending in another court, the anpreme court may, by order, ooum" 
tore to itself the action in the other court, and consolidate it with 
t in t&e supreme court. 

I 819. Where separate actions are commenced against two or more ici,; bj 
int and several debtors, in the same court, and for the same cause p'*'"""^- 
[ action, the plaintiff may, in any stage of the proceedings, consoli- 
Ito them into one action. 

B 820. A defendant, against wliom an action to recover upon a con- loterpiuui- 
■rt, or an action of ejectment, or an action to recover a chattel, isf^c^fJIto' 
ndinif, may, at atiy time before answer, upon proof, by affidavit, that rnaei. 
person, not a party to the action, makes a demand against him for 
esame debt or property, without collusion with him, apply to the 
, npou notice to that person, and the adverse party, for an order 
I aabstitute that person in his place, and to discharge him from liabil- 
(ither. on his paying into court the amount of the debt, or deliv- 
^ng possession of the property, or its vaUie, to such person as the 
■nrt directs. The court may, in its discretion, make such an order. 
% 821. Where, in an action against two or more defendants, the plain- Di«miuil 
T unreasonably neglects to serve the summons upon one or more of pJXt'fcr 
u, without whose presence a complete determination of the contro- neglect to 
ly cannot be had. the conrf may, in its discretion, upon tlie applica- m™.*""' 
1 of a defendant who has appeared in the action, dismiss the 
Dpiaint as against him. and render judgment accordingly. 
" "22. Wbwe the plaintiff unreasonably neglects to proceed in the '^J'" 
a against the defendant, or one or more defendants against whom p^^Md. 
kaeporate judgment may be taken, the coiui, raay,in its discretion, 
^on the application of the defendant or defendant, or any of them, 
gainst whom he so neglects to proceed, dismiss the complaint as 
l^nst the moving parly or parties, and render judgment accordingly. 
S 823. Feigned issues have been abolished. In a case, where neither FBlgned 
irty can, as of right, require a trial by jury of an issue of fact aris- irtedHad 
g upon the pleamngs, or where a question of fact, not in issue 'ipon g^'^.J^ 
je pleadises, is to be tried, an order for the trial thereof by a Jury >titated, 
iay be made, stating, distinctly and plainly, the questions of fact to 
w ^ed. Such an order is the only authority necessary for the trial. 
g 834. The Bumraons, and each pleading in an action, must be filed Jjjg"?!^. 
iridi the clerk, by the party in whose henalf it is served, within ten iDga.tob* 
kfi after the service thereof. If the party fails so to tile it, the adverse S^j^?*" 
" " I, is entitled, without notice, to an order »(ier «er- 
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L proof of the failure, : 



u the order, or '' 



1 a judge, that it be filed witliin a 
k deemed abandoned. 
[ ! 865. A return or other paper in a special proceeding, where no P'pe" m 
T Imposition thereof is prescribed by law, must be tiled, and an J,?^^, 
T therein must be entered, with the clerk of the county in which [^^i'JJ^ i 
« q)eci&l proceeding is taken, if it is before a county officer, or a 
'' m of a court established in a city ; if before a justice of the supreme 
Lsitb the clerk of a county designated by the justice ; or, if no 
" " i ie made by him, of a connty where one of the fiarties 

i Where a notice, or other proceeding, is required by law to be pubuc*. 

ed in a newspaper published in a county, and no newspaper is "J^'JS!" 
rfied therein, or to be published oftener than any newspaper istMiparli 
I l^Wly published therein, the publication may he made in a newe- •*"**■ 
I J^ of an adjoining county, except where special ptovisioTiiB t>*^w- 
I ■« made b^ law. 

MA 



§827. REFBRENCB. [chap. ym. 

Special ref- § ®^^' ^^^'^ * provision of this act authorizes the court to approve 
erencesin' an undertaking, or the sureties thereto ; or to make an examination or 
®"**'*^ inquiry ; or to appoint an appraiser, receiver or trustee ; it may direct 
a reference, to one or more persons designated in the order, either to 
make the approval, examination, inquiry or appointment, or to report 
the facts to the court, for its action thereupon. And where, according 
to the practice of the court of chancery, on the thirty-first day of 
December, eighteen hundred and forty-six, a matter was referable to 
the clerk, or to a master in chancery, a court having authority to act 
thereupon, may direct a reference to one or more persons, designated 
in the order, with the powers which were possessed by the clerk, orth€ 
master in chancery, except where it is otherwise specially prescribed 
by law. 

152 
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CB&p. IX.J GOMPBTE^CY OF WITNESSES. § 828. 



TITUII 



CHAPTER IX. 

EVIDENCE. 
TITLE I. — Obnbral regulations REBPEcriNa eyidbncb, aitd the 

COMFBTENCT AND MODE OF EXAMINATION OF A WITNE8B. 

TITLE U. — COMPBLLINQ THE ATTENDANCE AND TESTIMONY OF WIT- 
NESS. 

TITLE III. — Depositions. 

TITLE IV. — Documentary evidence. 

TITLE V. — Miscellaneous provisions. 



TITLE I. 

Qeneral re^^tdcUums respecting evidence, and the competency and mode cf 

examination of a witness. 

iBnoLB 1. Competency of a witness ; evidence in particul&r cases. 
3. Administration of an oath or affirmation. 



ARTICLE FIRST. 

CoMFSTBirCT OF A WiTVBSS ; EviDBSCB IN FABTIOULAB ClBBS. 

Skttiov 828. No witness to be excluded by reason of interest, etc. 

829. When party, etc., cannot be examined. 

*830. Id. ; husbuid or wife of party, etc. 

881. When husband and wife not competent witnesses. 

882. Conviction for crime, not to exclude witness ; how conviction proved. 
838. Clergymen, etc., not to disclose confessions. 

834. Physicians not to disclose professional information. 

836. Attorneys and counsellors not to disclose communications. 

836. ApplicaAon of the last thi*ee sections. 

837. When witness not excused from testifying. 

838. Evidence of party may be rebutted. 

839. Admission by member of coi*poration. 

840. Seal, presumptive evidence oi consideration. 

841. Presumption of death in certain cases. 

§ 828. Except as otherwise specially prescribed in this title, a person no witneaa 
Aall not be excluded or excused from being a witness, by reason of his ^Jde^^'y 
Of her interest in the event of an action or special proceeding ; or reason of 
because he or she is a party thereto ; or the husband or wife of a party 0^*^®'*'' 
fbereto, or of a person in whose behalf an action or special proceeding 
IB brought, prosecuted, opposed, or defended. 

§ 829. Upon the trial of ai#action, or the hearing, upon the meritsi ^^^^ 
rf especial proceeding, a party, or a person interested in the event, cannot '{>e 
« a person ^m, through, or under whom, such a party or interested <«*™in®<*- 
pmon deriires Ui iateieet or title, by {kssigiiment or otherwise ; shall 

•Strioken out. 15*^ 
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[chap. II. 



not be examined, aa a witneBa, in his own behalf or interest, or in be- 
half of the party succeeding to his title or interest, against the execu- 
tor, administrator, or survivor of a deceased person ;/or the committee 
of a lunatic ; or a person deriving his title or interest from, through, 
or under a deceased person or lunatic, by assignment or otherwise; 
concerning a personal transaction or communication between the wit- 
ness and the deceased person or lunatic^except where the executor, 
administrator, survivor, committee, or pereon so deriving title or inter- 
est, is examined in his own behalf, or the testimony of the lunatic or 
deceased person is given in evidence, concerning the same transaction 
or communication. 
Svidonce § 830. Where a party has died since the trial of an action, on ths 
dentTwhea hearing upon the merits of a special proceeding J the testimony of the 
itmay be decedent, or of any person who is rendered incompetent by the pro- 
visions of the last section, taken or read in evidence at the former Itiai 
or hearing, may l>e given or read in evidence at a new trial or hearing 
by either party, subject to any other legal objection to the competency 
of the witness, or to any legal objection to his testimony or any ques- 
tion put to him. 
men bn»- § 831. A husband or wife shall not be compelled, or witliout con- 
win not sent of the other if living, allowed to disclose a confidential commu- 
^rimMH*' '^•'^'i'"'' iiade by one to the other, during the marriage. In an actioo 
Id.; wiieii for criminal conversation, the plaintiff's wife is not a competent wit- 
JJ^f *■ neps for the plaintiff, but she is a corajretent witness for the defendant, 
as to any matter in controversy ; except that she cannot without tie 
plaintiff's consent, disclose any confidential communication had or 
made between herself and the plaintiff, 
arwinio" § *^32. A person, who has been convicted of a crime or misdemeanor 
iwi to px- is, notwithstanding, a competent witness in a civil or criminal action 
aeUf bow or special proceeding ; but the conviction may be proved, for the pur- 
pruved""" P°^^ "^ affecting the weight of his testimony, either by the record, or 
by his cross-examination, upon which he must answer any. question, 
relevant to that inquiry : and the party cross-examining hi in ia not 
concluded, by his answer to such a question. 
Clergy- § 833. A clergyman, or other minister of any religion, shall not be 

nM'w"d£' ^"o^'S'i 't> disclose a confession made to him, in his professional char- 
eioBB ooD- acter, in the course of discipline, enjoined by the rules or practice of 
'*^'""' the religious body, to which he belongs. 

PhytLiciBQx § 834^ A person, duly authorized to practice physic or su^ery. shall 
Suw^imt ""'■ ^^ allowed to disclose any information which he acquired in attend- 
feKBiouai ing a patient, in a professional capacity, and which was necessary to 
ISS™'" enable him to act in that capacity. 

Attorneyi § H35. An attorney or counsellor at law shall not be allowed to dis- 
J2Joren°'t close a communication, made by his client to him, or his advice given 
tDdiKioce thereon, in the course of his professional employment. 
M^ons. ' § S36. The last three sections apply to every examination of a person 
Apptick- as a witness, unless the provisions thereof are expressly waived by the 
it^ufr^" person confessing, the patient, or the client, 

»«ro«ii». § 837. A competent witness shall not be excused from answering a ^ 

nessliot"^ relevant question, on the ground only that the answer may lend tff 

«^a»d establish the fact, that he owes a debt, or is otherwise subject to a civil i' 

(ying^ suit. But this provision does not required witness to give an answer, f 

which will tend to accuse himself of a crime or misdemeanor, or to * 

expose him to a penalty or forfeiture ; nor does it vary any other rule, ^ 

respecting tlie examination of a witness. 



CHAF. IX.J OATHS AND AFFIRMATIONS. §§ 838-844. 

ART. 2. 

§ 838. The testimony of a party, taken at the instance of the adverse £^.1^^^^^ 
party, orally or by deposition, may be rebutted by other evidence. of party 

§ 839. The admission of a member of an aggregate corporation, who SIuumk ^' 
is not a party, shall not be received as evidence against the corporation, Admission 
unless it was made concerning and while engaged in a transaction, in JjJ^ "orpora^ 
which he was the authorised agent of the corporation. tion. 

§ 840. A seal upon an executory instrument, hereafter executed, is Seal, pro- 
only presumptive evidence of a sufficient consideration, which may be evwSnceof 
rebutted, as if the instrument was not sealed. oouMderm* 

§ 841. A person, upon whose life an estate in real property depends, Proiump. 
who remains without the United States, or absents himself, in the State ^^^^f^ " 
or elsewhere, for seven years together, is presumed to be dead, in an certain 
action or special proceeding, concerning the property, in which his *^**®*' 
death comes in question, unless it is affirmatively proved that he was 
alive within that time. 



ARTICLE SECOND. // 

Al>MIlfI8TBATI05 OF AN OaTH OB AFFIRMATION. 

Saonoir 842. Before whom oaths and afiidavits may be taken. 

843. Id. ; in special cases. 

844. Id. ; without the State. 
846. General mode of swearing. 

846. When kissing' the gospels dispensed with. 

847. When affirmation to be made. 
' 848. Other modes of swearing. 

849. Swearing persons not Christians. 

850. Court may examine witnesses. 

851. Swearing falsely in any form, perjury. 

§ 842. An oath or affidavit, requited or authorized by law ; except an Before 
ofttii to a juror or a witness upon a trial, an oath of office, and an oath oalhs^and 
icqnired by law to be taken before a particular officer ; may be ^ken affidavits 
before a judge, clerk, deputy-clerk, or special deputy-clerk, of a court, Sken.* 
a notary public, mayor, justice of the peace, surrogate, special county 
jadge, special surrogate, county clerk, deputy county clerk, special 
deputy county clerk, or conunissioner of deeds, within the district in 
wUch the officer is authorized to act ; and when certified by the officer, 
to have been taken before him, may be used in any court, or before any 
flfieer or other person. 

§ 843. Where an officer, person, board, or committee, has been here- id.; in 
tofore, or is hereafter audiorized by law, to take or hear testimony, or cmm?^ 
to hetf or receive an affidavit, or to take a deposition, in relation to a 
Blatter, concerning which he or it has a duty to perform, the officer or 
penon, or a member of the board or committee, may administer an oath, 
far that purpose. Where an officer, person, board, or committee, to 
ifcom or to which application is made to do an act in an official 
capacity, requires information or proof, to enable him or it to decide 
opon the propriety of doing the act, he or it may receive an affidavit 
m Uiat purpose. 

§ 844. An oath or affidavit required, or which may be received, in an id.; with- 
ic&m, special proceeding, or other matter, may be taken, without the scatef'^ 
Statelezeept where it is otherwise specially prescribed by law^ before 
in offiDer authorized by the laws of the St^te, to take and certify the 
■Anoiriedgment and proof of deeds, to be recorded in the 8tate ; and, 
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when certified by him to have been taken before him, and accompanied 
with the like certificates, as to his official clmract«r aud the genuiueneas 
of hia signature, as are required to entitle a deed acknowledj^ed before 
him to be recorded within the State, may be used, as if taken Find cer- 
tified in this State, by an ot&cer authorised hy law to Uke und certify 
the same. 

§ 845. The usual mode of admiuiateriug an oath, now practiced, by 
the person who swears laying his hand upon and kissing the gospels, 
roust be observed, where an oath is administered, except as otherwise 
specially prescribed in this article. 

% 84tt. The oath must be administered in the following form, to a 
person who so desires, the laying of the hand upon and l^issing the 
gospels being omitted: "You do swear, in the presence of the ever- 
living God". While so swearing, he may or may not hold up his baod, 
at his option. 

§ 847. A solemn declaration or affirmation, in the following form, 
. must be administered to a person who declares that he has conscien- 
tious scruples against taking an oath, or swearing in any form : " Yoii 
do solemnly, sincerely, and truly, declare and aSirm". 

§ 848. If the court or officer, before which or whom a person ia 
offered as a witness, is satisfied, that any peculiar mode of sweariux, 
in lieu of, or in addition to laying the hand upon and kissing the gos- 
pels, is in his opinion, more solemn and obligatory, the court or officer 
may, in its or his discretion, adopt that mode of swearing the witneaa. 

S849. A person, believing in a religion other than the Christian, 
' may be sworn according to the peculiar ceremonies, if any, of his 
religion, instead of as prescribed in section eight hundred and forty- 
five or sectioQ eight hundred and forty-six of this act. 

§ 850. The court or officer may examine an infant, or a person 
apparently of weak intellect, produced before it or him, as a witneea, 
to ascertain his capacity and the extent of his knowledge ; and may 
inquire of a person, produced as a witness, what peculiar ceremoniM 
in swearing he deems most obligat«Ty. 

§ 851. A person swearing, affirming or declaring, in any form, when 
an oath is authorized by law, is lawfully sworn, au^ is guilty of perjui;, 
in a case where he would be guilty of the same crime, if be ha!d swfvii 
by laying hb hand upon and kissing the gospels. 
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Compelling the atlendanee and tesUvKyny of a witneu. 
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SsonoH 853. Millie of serving aubp<en& issued 

853. Penalty for disobedieDce. 

854. Subpoena to lie issued by iudg'e, i 

855. Penalty for disobeying' subpCBiin^ 
SGG. When witness to be imprisoned. 
8B7. Contente ot warrant. 
868. To whom directed; how executed. 
S59. Qualilication of pi'eceding: sections. 
840. Witness exempt from an-eet. 
861. When to )>e disuhnr^^^d from urreat 

lee 
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gB9 . By whom witnnea may be discharged 

Airesli when void; penalty. 

Sbeiiff not ti> be liable, urueee aSidavit is made. 

&ppUcation of foregmng proviBiima to judgments. 

Records not to be removed by virtue nl siibpcena. 

Id.; books of account. 
WS. Books, etc., of corporation, how proiluced. 
669. Whea personal attendance not reijuti-ed by aupcena iluce 



852, A subpoena, issued out of the court, to compel the attendance of Mode of 
toess, and, where the aubpcena eo requires, t« compel him to briug eubirala 

him a book or paper, muBt be served aa follows : u/ a^coari 

The original subpsna must be exhibited to the witness. 

A copy of the subpcena, or a ticket containing ita substance, must 
elivered to him. 

The fees allowed by law, for travelling to, and retnrning from, 
jloce where he is required to attend, ancifor one day's attendance, 
t be paid or tendered to him. 

853. A person so subpoenaed, who fails, without reasonable excuse, pcnuwri 
>ey the subpoena, or a person wlio fails, without reasonable eicuse, ^',^'1*"'' 
)ey an order, duly served upon him, made by the court or a judge, 

1 action, before or after final judgment therein, requiring him to 
id, and be examined, or so to attend, and bring with him a book 

paper, is liable, in addition to punishment for contempt, for the 
ages aiistained by the party aggrieved in consequence of the failure, 
fifty dollars in addition thereto. Those sums may be recovered 
tte action, or in separate actions. If he is a party to the action in 
:h he was subptenaed, the court may, as an additional punishment, 
:e out his pleading, 

864- Where a judge, or an arbitrator, referee, or other person, or a snbpana 
d or committee, nas been heretofore, or is hereafter expressly j^^„^* 
lomed by law, to hear, try, or determine a matter ; or to do any b&i- 
? act in an official capacity, in relation to which proofs raay be 
m, or the attendance of a person as a witness may be required ; or 
iqture a person to attend, either before him or it, or before another 
^ or officer, or a person designated in a commission issued by a 
1 of another State or country, to give testimony, or to have his 
cntion taken, or to be examined; a subpoena maybe issued, by 

under the band of the judge, arbitrator, referee, or other person, or 

chairman, or a majority, of the board or committee, requiring the 

Mm to attend ; and also, in a proper case, to bring with him a book 

I paper. The subpoena must be served, as prescribed in section 

lit hundred and fifty-two of this act. This section does not apply 

I uiatler arising, or an act to be done, in an action in a court of 

ord. 

i 856. A person who is duly subpfenaed. as prescribed in the laat J^S^^^ 

tion, must obey the subptena. If he fails so to do, without a rea^ Bubpama; 

ible excuse, he is liable, in addition to any other punishment which To^"^ 

y be lawfully inflicted therefor, for the damages sustained by the "»* 

™on aggrieved, in consequence of the failure, and fifty dollars in 

iition thereto, to be recovered as prescribed in section eight hun- 

!d and fifty-three of this act. If he fails to attend, the person 

oing the subpoena if he is a judge of a court of record or not of 

'■ord, or if not, then any judge of such a court, upon proof by affi- 

■'itof the failure to attend, must issue a warrant to the sheriff of 

e KKinty. commanding him to apprehend the defaulting witness, 

li bring him before the officer, person, or body, before whom or 

^-'- *' " ■ a was reauired. 
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wiion wit- § ^^' ^^ ^''^ petBou aubjKEnaed and attending or brought as jwe- 
neaa to be scribed in the last section, before an officer or other person or a body 
^ed^ refuses without reasonable cause to be examined, or to answer a legal 
and pertinent question, or to produce a book or paper, which he waa ■ 
directed to bring by the terms of the subpcena, or to subscribe faia 
deposition after it has been correctly reduced to writing, the peraoa 
issuing the subpcena, if he is a judge of a court of reconJ, or not of 
record, may forthwith, or if he is not, then any judge of such cutirt 
may upon proof by affidavit of the facte by warrant commit the 
offender to jail, there to remain until he submits to do the act which 
he was so required to do or ia discharged according to law. 
etontantB^ §857. A warrant of commitment, issued as prescribed in the last ■ 
" section, must specify particularly the cause of the commitment ; and, if 
the witness is committed for refusing to answer a question, the qnestion ^ 
must be inserted in the warrant. 
To whom g 858. A warrant to apprehend or commit a person, Lsaued as pre- ■ 
how'exe- scribed in this title, must be directed to the sheriff of the county when ^ 
enwd. the person is, and must be executed by him, in the same manner, lu a ^ 

similar mandate issued, by a court of record, in an action. 

QuaUfloa- | 859. The foregoing sections of this title do not apply to a subpCBna i 

c^tng 8BU- issued by a justice of the peace ; or to a witness subptenaed to att«ndt 

fom, a court held by a justice of the peace ; or to a ease where special pro-4 

vision is otherwise made by law, for compelling the attendance of ft^ 

witness. i. 

witneM § 860. A peraon duly and in good faith subptenaed or ordered to; 

Sim''' attend, for the purpose of being examined, in a case where his atteudancq^ 

""^'- may lawfully be enforced by attachment or by commitment, ia privti 

leged from arrest in a civil action or special proceeding, while gointf tO|> 

remaining at, and returning from, the place where he ia required toy 

attend. s 

WhemoLe § 861. The court from which a subpcena, served in good faith, waa» 

from "^^ issued, or by which an order was made, requiring a person to attend^ j 

artoet. for the purpose of being examined ; or a judge thereof, upon proof, by ' 

affidavit, of the facts, must make an order, directing the discharge « ' 

a witness or other person, from an arrest made in violation of the last 

section. 

By*'"'™ § 862. A justice of the supreme court, in any part of the Htate, or a 

iii«rbodia- county judge, or a judge of a superior city court, within his district, 

oiJwsBd. ijag the like authority as a judge of the court, to make an order for » 

discharge, in a case specified in the last section. Upon satisfactOTj" 

proof, by affidavit, of the fact«, he must also make an order, dirertii^c 

the discbarge of a person arrested, in violation of section eight hundiM. 

and sixty of this act, where a subpcena, served in good faith upon tlM 

person arrested, was issued as prescribed in section eight hundred and 

tifty-four of this act. 

-*™'i j .. § 863. An arrest made contrary to the foregoing provisions of tUi ^ 

penki^? ' title, is absolutely void, and is a contempt of the court, if any, from' 

which the subpoena was issued, or by which the witness was directed f' 

to attend. An action may be maintMned, by the person arrested ' 

against the officer or other person making such arrest, in which tlw _ 

plaintiff is entitled to recover treble damages. A similar action mi^ ^ 

also be maintained, in a like case, by the party in whose behalf tbc ^ 

witness was subp(Bnaed, or the order procured, to recover the datnagW^ 

sustained by him, in consequenre of the arrest. 

wb?u»" § ^^- But. Hsheriff, or other officer, orperson, is not so liable, unle* . 

b^aniua the persou claiming an exemption from arrest, makes, if reqiured bf * 

--■'"' the abeiiff or o&Ger an affidavit to the effect that he was legally aao^ 
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paBnaed or ordered to attend, and that he was not so subpcenaed or 
ordered by his own procurement, with the intent of avoidiri^f arrest. 
In his affidavit he miiat specify the court or oflBcer, the place of attend- 
ance, and the cause in which he was so Bubpoenaed or ordered. The 
affidavit may be taken before the officer arresting him, and exonerates 
the officer from liability for not making the arrest. 

§ 865. The foregoing provisions of this title, relating to a person re- a^ottSm 
qaired, by an order of a court, to attend, apply, where such an attend- soing pn 
mnce is required by the terms of a judgment. /od^enw 

§ 866. The record of a conveyance of real property, or any other iteooniii 
jecopd, or document, whereof a transcript duly cer.ified may by law J^mJliid 
be read in evidence, shall not be removed, by virtue of a subpcena >>» 'irtm 
dncea t*cum, from the office in which it is kept ; except temporarily, by nB*"^* 
,lhe clerk having it in custody, to a term or sitting of the court of which 
he is clerk ; or by the officer, having it in custody, to a term or sitting 
of a court, or a trial before a referee, held in the city or town where 
his office is situated. Where it is required at any other place, it may 
be removed, by order of the supreme coiirt, a superior city court, or a 
cconty court, made in court, and entered in the minutes ; specifying 
that the production of the oru^nal, instead of a transcript, is necessary, 

§ 867. A person shall not be compelled to produce, upon a trial or rrodos- 
hearing, a book of account, otherwise than by an order reijuiring him nrS'ooiS'B 
to produce it, or a subpcE^na duces t«cuni. 8uch a snbpOMia must be nccauBb 
KTved at least live days before the day when he is required to attend. 
At any time aft«r service of such a subpcena or order, the witness may 
obtain, upon such a notice as the judge, referee, or other officer pre- 
Mribes, an order relieving him wholly or partly from the obligations 
inpoaed upon him by the subpcena or the order for production), upon 
each terms as justice requires touching the inspection of the book or 
wy portion thereof, or taking a copy thereof or extracts therefrom, or 
otherwise. An order may be mode, as prescribed in this section, by 
ajudge of the court, or. in a special proceeding pending out of court 
before an officer, by the officer, or, in either case, by a referee duly 
■ppointed in the cause, and authorized to bear testimony. A justice 
of the peace, or other judge of a court not of record, may make such 
an order in an action brougbt in his court, at any time after the eom- 
aencement thereof. 

g 868. The production, upon a trial, of a book or paner, belonging to B|>oi><ui^ 
or under the control of a corporation, may be oompelled, in like manner atXltST" 
u if it was in the hands, or under the control, of a natural person, prodoeed. 
Sot that purpose a subpcena duces tecum, or an order, made as pr»- 
•cribed in the last section, as the case requires, must be directed to the 
president, or other head of the corporation, or to the officer thereof, in 
whose custody the book or paper Is. 

g 660. In a case specified in the last section, or where a eubpcniR ^^J^ 
duces teclun, or an order, made as prescribed in section eight hundred wo'iuu 
and sixty-six or section eight hundred and siity-eeven of this art, ^'^J^jJ 
requires a public officer to attend, and bring a bock or paper under hi* pauidaM 
control, the subpcena or order is deemed v> be sufficiently obeyed, if the <«"■■ 
book or paper is produced by a subordinate officer or employee of the 
corporation, or in the public office, who poMeases the requisite kiuml- 
e^ to identify it, and to testify respecting the porpoees for which it 
is uaed. If the personal attendance of a particular officer of the cor- 
p(watioo or public officer is required, a eiibpttuu, without a duceetecir— 
,daiiBe» muBt also be served upon hiiu. 

U» 
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DEPOSITIONS WITHIN THE STATE. 
TITLE III. 
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Deposilion. 
Ahtioui 1, DapositioriB, t&ken and to be used within the State. 

3. Depositions, taken irithout the State, for use within the State. 
3, Deposiliona, taken within llie State, for use without the State. 

ARTICLE FIRST. 



Sbction 870, Deposition of a party, etc. 

871. Depoution of a, witness not a party. 

872. Application ; cantenta of afiitjavit. 

873. Order for examination. 

874. Subpiena. 

875. Service of oiiier, etc. 

876. Deposition when and whei'B (o be taken. 
•877. ApplicaUon to vacate order. 
*878. Proceedings upon such application ; new order. 

879. Deposition by coneent. 

880. Manner of taking and returning deposition. 

681. When to be read in evidence. 

682. Proof of witness's inability to attend. 

883. Effect of deposition. 

884. Original affidavits, evidence. 

885. Depowtion to be used on motion. 

886. Where witness may be compelled to attend. 

H § 870. The deposition of a party to an action pending in a court ot 
' record or of a person who expects to be a party to an action about to 
be brought in such a court, other than a court specified in subdiviaion 
Bixteentn, seventeenth, eighteenth or nineteenth of section two of thie 
act, may be taken at his own instance or at the instance of an adverse 
party or of a co-plaintiff or co-defendant at any time before the trial, 
aa prescribed in this article. 
II §871. The deposition of a person not a party, whose testimony is 
material and necessary to a party to an action pending in a court at 
record, other than a court specified in subdiviuon sixteenth, seven- 
teenth, eighteenth or nineteenth of section two of this act, ur to a 
person who expects to be a party to an action, about to be brought in 
such a court, by a person other than the person to be examine^ may 
also be taken, as prescribed In this article. 

§ 872. The person desiring to take a deposition, as prescribed in 
this article, may present to a judge of the court in which the action is 
pending; or, if it is pending in the supreme court, to a county judge; 
or, if an action is not pending, but is expected to be brought, to a 
judge of the supreme coiirt, or of a superior city court, or to a county 
judge ; an affidavit, setting forth as follows : 

1. The names and residences of all the parties to the action, and 
whether or not they have ap^ieared; and, if either of them h» 
appeared by attorney, the name, and the residence or office addnae sf 
the attorney ; or, if no action is pending, the names and reeidsiwes 
of the expected parties thereto. 

2. If an action is pending, the nature of the action and tlia ni^ 
stance of the judgment demanded, and, if the application is made by 
the defendant before answer, or by either party after answer, the 
nature of the defence, 

3. If no action is pending, the nature of the controversy whiob is 
expected to be the subject thereof. 
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4. The name and residence of the person to be examined, and that 
the testimony of such person is material and necessary for the party 
makiog' siich application, or the prosecntion or defence of such action, 
and. at the option of the applicant, the place where he is sojourning, 
or where he regularly transacts business. 

5. If an action is pending, that the person to be examined is about 
to depart from the Stato ; or that he is so sick or infirm, as to afford 
leaaooable ground to believe that he will not be able to attend the 
bial ; or that any other special circumstances enst, which render it 
proper that he should he examined as prescribed in this article. But 
this subdivision does not apply to a case, where the person to be 
examiaed is a party to the action. 

6. If no action is pending, that the person expected to be the 
■drer^e party i« of full age, and a resident of the State, or sojourning 
wilUn the ijiato ; or thai< he has an o.Ece within the State, where he 
regularly transacts business in person, specifying the place, and, if it 
is in a city, the street and street number, or other designation of the 
l«rtinilar locality ; or, if two or more persons are expected to be 
idverse parties, that each is of full age, and so resident or sojourning, 
er has such an office ; also the circumstances which render it necessary 
tot the protection of the applicant's rights, that the witness's testimony 
diniild be perpetuQ.ted. 

7. Any other fact, necessary to show that the case comes within one 
rf the last two sections, or relevant to the questions specified in the 
wxt sei-rion. 

§873. The judge, to whom such an affidavit is presented, niustOrfB»*« 

■an order for the examination, if an action is pending : if no u*™ 
Ib pending, he must grant it, if there is reasonable ground to 
^tiukt an action will be bronght,a£ stated inthe affidavit, and that 
pBestioD is made in good ^ith to preserve the expected testi 
: otherwise be must dismiss the application. Where the person 
bte examined is a party to a pending action, or is expected to be a 
(wiy to an action to be brought, the order may, in the discretion of 
Sk judge, designato and limit the particular matters as to which he 
doll be examined. The order must require the party or person to be 
fumined to apjiear before the judge, oi^xcept where the person to be 
Utmioed is a party to a pending action, or is expected to be a party 
lean action to be broughtybefore a referee named in the order, for 
li"; jpiirpose of talcing the examination, at a time and place therein 
^*fifie(l. The order must also direct the time of service of a copy 
liereof ; which must be made within the State, not more than twenty, 
r le«s than five days, before the time fixed for the examination, 
Ime ai>«fial circumstances, making a different time of service neces- 
Hr, are shown in the affidavit, and that fact is recitod in the order. 
8874. If the party or person so served fails to obey the order, hisl 
idance maybe compel)ed,andhemay be punished, in like manner, C^' 
the proceedings thereon are the same, as if he failed to obey a 
,<Bnai issued from the court, in which the action is pending ; or, if 
■ctton ia pending, from the court of which the judge is a member. 
8 87B. A copy of the order, and of the affidavit upon which it was * 
—mU^ mast be served upon the attorney for each party to the action " 
i nuuiner as a pajter in the action ; or, if a party has not 
1 in the action, they must be served upon him, as directed by 
r. If no action is pending, they must be personally served 
h of the persons,named therein as expected adverse parties, 
^pon proof, by affidavit that service of a copy of the order d^^ 
" It has been duJy made, as directed in Vtm otAbt, We'^J 
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judge or the referee must proceed to take the deijoaiiion of the wit- 
ness, at the time and place sj.iecilied in the order. He may, from time 
to time, adjourn the examination to another day. and to another place, 
Yfithin the same county. Sections eight hundred and flfty-six, eight 
hundred and tif ty-seveu and eight hundred and fifty-eight of this art 
apply to the examination of a party or a person expected to Iw an 
.fidvepiQ party, t«.ken as prescribed in this article. 

§^9, The parties to au action may "stipulate, in writing, that the 
deposition of a competent vritness, to be used therein, may be taken 
before a judge or referee, at a time and place specified in the stipiils* 
tion, either orally, or upon interrogatories, to be agreed upon in Kb 
manner. Tlie witness niay be subpoenaed to attend the examinatiim, 
as upon a trial ; and the judge or referee may take his deposition, •■ 
if an order bad been made by the court, directing it to be so taken. 

§ 880. The examination of a party, or an expected party, is subject 
to the same rules aa if he was examined upon the trial. The judge oi 
referee, upon every other examiuatiou tuken as prescribed in Ail 
article, must insert therein every answer or declaration of the petsoB 
examined which either party requires to be inserted. The depositioa, 
when completed, must be carefully read to and subscribed by tb 
person examined ; must be certided by the judge or referee taking it; 
and, within ten days thereafter, must be filed in the office of the cleii; 
or, if no action is peuding,in the office of the clerk of the countyin ' 
which it was taken; toijeiher with the stipulation or order, under whicb 
it was taken; the affidavit upon which the order was granted; and 
proof of the service of a copy of the order and of the affidarit. I^ 
u|^>on an examination before a referee, the person examined refuse) to 
answer any question, the referee must report the fact to the court or 
judge, who must determine whether the iguestiou is relevant, and 
whether the witness is bound to answer it. 

§ 881. The deposition, or a certified copy thereof, may be read in 
evidence by either party, at the trial of, or upon the assessment of 
damages, by writ of inquiry, or upon a reference, or otherwise, in the 
action specified in the original affidavit or stipulation ; or any other 
action, thereafter brought, between the same parties, or between anf 
parties claiming under them, or either of them ; or, if no action is 
pending, an action thereafter brought, between the persona named in 
the original affidavit as expected parties, oi' between peraous clwning 
under them or either of them. 

§ 882. But such a deposition, except that of a party, taken at tha 
instance of an adverse party, or a deposition taken in pursuance of a 
stipulation, as prescril)ed in this article, shall not be ao read in evi- 
dence, until it has been satisfactorily proved, tiiat the witneits is dead, 
or is unable personally to attend, by reason of his insanity, sickneM* 
or other infirmity ; or that he has l>een and is absent from the State. 
so that his attendance could not, with reasonable diligence, be aaor 
pel led by subpcBna. 

§ 883. A deposition, so read in evidence, has the same etfect, and 
no other, as the oral testimony of the witness would have ; and aO 
objection to the competency or credibility of the witness ; or to the 
relevancy or substantial competency of a question put to liim, or uf au 
answer given by him ; may be made, as if the witness wna ibei* 
personally examined, and without being noted upon the deposiUon. 

g 884. The original affidavits, filed with such a dL-position, or certi' 
fied copies thereof, are presumptive evidence of the facts therein wa- 
tained to show a compliance with the provisions of this article. 

§8^. Where a party intendu to make or oppose a uottjoaui ft BOttf* 
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of ncord, uther than a court specified in subdivision sixteen, seventeeD, 
' righlMii or uineteen, of section two of this act, and it is necessaxy for « 
limtDliaTe the affidavit or deposition of a person, not a party, to use 
i^lhe motion, the court, or a judge auttiorized to make an order, 
btbecniue, may, in its or his discretion, make an order, appoiutiog 
I ttfme to tate the deposition of that person. The order must be 
I foondfld npoQ proof, by affidavit, that the applicant intends to make 
■^a notioii, or that ootire of a motion has been given, which the 
1st intends to oppose. The affidavit must specify the nature of 
Sbd, and must show that the affidavit or deposition is necessary 
Kand that such person has refused to make au affidavit of the 
nich the applicant verily believes are within hia knowledge. 
IT may be made upon or without notice The person to oe 
1 may be subpoenaed, and compelled to attend, as upon the 
'le deposition, when taken, must be delivered to the attorney 
rty who procured the order; unless the order provides for a 
■disposition thereof. 

E Where a person to be examined, as prescril>6d in this article, ^ 
"nit of the State, he shall not be required to attend in any „ 
tfaer than that in which he resides, or where he has an office ^ 
eular transaction of business, in person. Where he is not a 
se shall not be required to attend in any other county, than 
rein be is served with a subp<£Da, unless, for special reasons, 
D the affidavit, the order otherwise directs. 
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', 888. When ccmmiBsion to inane, etc. 

I. How and upon what terms granted. 

I. Order nmde by judffe. 

,. IiilerTOgatories ; how setlJed. 

L Id. ; to be annexed ; direcliotiB for return. 

L Commiadoo Ui eiamioe upon oral queationa 

1. Wben open commiesion m 

i. Last Iwo aeclionB not apji 

i. Notice of eiamtnation up 

'. Open cominiHBion. 

I. (Wer directiiiK depodtio 

I, Before whom depoHitions may 

^ How depfiaitionB taken. 

^ ContniBMon or order to take <i: 

t OertUcate of execution. 

U Oerti£cat«, a sufficient return. 

i Betam by a^nt. 

[ 1* ._»• .„ _„!, ^|. dead, 

o returned. 
«.. byonaejit. 
re mnm to be kept ; parties may inspect it, t 

D depoeiUoQ may m BUppresaed. 

I Tttpoiitiona, etr., evuleni'^. 

■ •an ._ • ._. _,. _ ^^^ (iei>ositiim mity lie in a ; 
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il A caee specified in the next section, where it appears, by 'i^J'jJ* 
I the application of either party, that the testimony of one ^'" 
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or more witnesses, not within the State, is material to the ap 
a comraiasion may be issued, to one or more competent persone 
therein ; authorizing them, or any one of them, to examine the 
or witnesses named therein, under oath, upon the inten-g 
annexed to the commission ; to take and certify the depositiea 
witness, and to return the same, and the commission, acco) 
the directions given in or with the commission. The app^ 
any other party to the action, may be thus examined. 

I 888. Such a commission may be issued, in either of the f 
cases: 

1, Where a party to an action, brought in a court of recoi 
default for want of au appearantp or pleading, and the teeti 
required upon the assessment of damages, by a writ of ioj 
upon a reference ; or otherwise, to enable the court to render tiq 
final judgment, ) 

2. Where final judgment has been rendered against ths'j 
party, in an action brought in a court of record ; and the t/om 
required, in order to carry the judgment into effect, ] 

y. Where an appeal from a final judgment, rendered in thej 
court, a superior city court, the marine court of the city of Ni 
or a county court, or a motion for a new trial in either of thoof 
ia pending; and the testimony will be material and neceasBij 
applicant in the prosecution or defence of the action, if a nn 
jfranted. 

4. Where the application is made before the joinder of ii 
action brought in either of the courts, specified in the la«t' 
sion ; and there is reason to apprehend, that before issue is ' 
an application for a commission can thereafter be made, 
will die, or V<ecome unable to give his testimony, or remove, 
testimony cannot be taken. 

5. Where an issue of fact has been joined, in an action pel 
court of record, and the testimony is material to the applicai 
prosecution or defence thereof. 

§ 889. In a case specified in subdivision third of the last 
the appeal has l>een taken lo another court, the application 
made to the court in which the jud^ent was rendered ; and 
directing the commission to be issued, may be granted or 1 
the discretion of that court. In a case specified in either of 
subdivisions of that section, the application may be made to tl 
or a judge thereof, or, in the supreme court, to the county judg 
county, where the action is triable ; and it must be granted, u] 
isfactory proof of the facts authorizing it, nnlesB the court or jn 
reason to believe, that the application is not made in good' 
unless au order for an open commission, or for taking depot 
made as prescribed in this article. Notice of the applicatiM| 
given to the adverse party, unless he is in default for want, 
pearaiice. Upon granting the order, the court or judge maj 
case, impose such terms as justice requires. 

§ 890. Where the order is made by a judge, out of court, ft 
entered in the office of the clerk. It shall be granted, only 
where the court would grant it. and upon the same terms ; 
subject to the control of the court. 

§ 891. DnlesB the interrogatories, to be annexed to the oa 

lg4 'So Id tlie original. 
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settled by consent of the parties, they must be settled, upon notice, 
by a judge of the court, or, in the supreme court, by the county judge 
«f the cuunty, where the action is triable, as prescribed in the general 
lules of practice. 

g 892. The interrogatories, when settledf must be annexed to the com- 
nisaioii. Either party must be allowed to insert therein any question, 
oertiuent ta the issue, which be proposes. Unless the parties stipulate 
in writing, or the order granting the commission prescribes, how it 
Aah be returned, the judge must indorse, npon the commission, the 
{ffoper direction for that purpoee. Unless the court or judge thinks 
proper to direct it to be retnmed by an agent, it must be returned 
through the post-office. 

g 893. Where an issue of fact, joined in an action, is pending in the 

raprerae court, a superior city court, the marine court of the city of ^"n? 
New York, or a county court, the parties may stipulate, in writing, or wholly ■ 
Ihe court to which, or the judge to whom an application for a commis- o?«f qoi 
Jkin is made, njay, in its or his discretion, direct, in the order, that a "<""■ 
nmmission issue without written interrogatories, and that the deposi- 
lians be taken upon oral questions ; or that a coromissioti issue to take 
fte deposition of one or more witnesses, designated in the order, partly 
imon oral questions, and partly upon written interrogatories, or to take 
m deposition of one or more witnesses, designated in the order, upon 
•ml questions, and one or more witnesses, designated in the order, upon 
written interro^ tones. 

9^^- Where an issue of fact, joined in an action, is pending in whanapfB 
■tther of tlie courts specified in the last section, the parties may stipu- "jo^nJy 
tUe, in writing, or the court, or a judge thereof, or, in the supreme J,"*"*',",' 
Mut, the couuty judge of the county where the action is triable, may, may'be'"" 
M its or hia discretion, upon the application of either party, and upon '■'«>>■ 
^tiafactory proof, by affidavit, that one or more witnesses, not within the 
IBtate, are material and necessary in the prosecution or defence of the 
tctiou, make an order, upon such terms as it or he deemj^ proper, 
jlirecUng that an open commission issue, or that depositions be taken, 
H prescribed in the following sections of this article. 

g 895. The last two sections are not applicable, where the adverse La^tn 
party is an infant, or the committee of a person judicially declared to ™ «ppii- 
n incapable of managing his affairs, by reason of hiniicy, idiocy, or '»i^ w la- 
IflbUuul drunkeniLii.is; or where the testimony is to be taken else- or foiWign' 
jMiet« than in the United .Statea,or in Canada. Nor can the applicant oountrw*. 
le examined in his own behalf, as prescribed in those sections, except 
1^ consent of the parties. 

g896. Where a commission is issued, to take testimony without Kotioa of 
Mtten interrogatories, as prescribed in section eight hundred and "^^Ij^ 
idnety-thtee or section eight hundred and ninety -four of this act, notice r.rni nat- 
tf the time and place of the examination of a witness, by virtue thereof, '"""■ 
huning the witness, must be served as prescribed in section eight hun- 
4red and ninety-nine of this act. 

S 897. Au open commission must be directed to one or more persons, opea ooa 
utmed therein, and must authorize them, or any one of them, to exam- »»•'<«■ 
hie any witness who may be produced by either party, on or before a 
day specified therein, upon oral questions to be put to the witness, 
when he is produced ; to take and certify the deposition of each wit- 
ter go examined ; and to return the same, and the commission, imme- 
diately after the expiration of the time limited for the production of 
*ituesses, according to the directions, given in or with the commis- 
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•niar di- ^ ^^' ^^ Order directing that depoaitious be taken, must, specif) 

reotiDK Oe- the time within which they must be taken, and the manner in which 

SeWk™"" ^^^y must be returned. It may also contain euch additional directions, 

not iuconaiatent with the next section, with resjiect to the time and 

I manner of giving notice, as the court or judge deems proper. The 

order must be entered in the clerk's office ; and a certified copy thereof 
must be annexed to each deposition, or set of depoaitione, retumed am 
prescribed in the following sectione of this article. 
Betore § 899, A deposition may be taken, pursuant to such an order, before 

pmittfona ^Person mutually agreed upon by the parties, or a chancellor, or a judge 
uk'n^ of a court of record, or the mayor or other chief magistrate of a city, Of 
notiDo'or a justice of the peace of the State or Territory, where the witness la; 
toking. „J,Q jg jjQt counsel or attorney for either party, and would not be dis- 
qualified, by reason of affinity or consanguinity to a party, or interest 
in the event, from serving as a juror upon the trial of the action, ■ 
within the State. Written notice of the time and place of taking a 1 
deposition, specifying the name of the witness, and the person before 
whom it will be taken, must be served by the party, at whose instanoe 
I it is taken, upon the attorney for the adverse party. The time foi 

serving such a notice must be, at least, five judicial days before the.' 
' deposition is taken : and one judicial day, in addition, for each fifty 

miles, by the usual route of travel, between the residence of the att<^ 
ney for the adverse party, and the place where the deposition is to be 
taken. 
How depo- § 900, Upon the examination of a witness, without written ititer- 
ukoD? rogatories, by virtue of a commission, or of an order to take depod-*^ 
tiona, the commissioner, or the person before whom the deposition ie . 
L taken, must take down, or cause to be .taken down, as preficril)ed in the 

I next section, the substance of the witness's testimony ; unless ho is 

I directed, in the commission or the order, or required by the persoa. J 

F appearing for either party, to insert in the deposition any or all of the*^ 

r questions or answers, word for word. Unless the commission or order 

otherwise directs, the person, appearing for either party, may ask any 
I question, which he deems proper, and the witness's answer must bs.^ 

taken accordingly, the objections thereto being reserved, without bein^* 
specified at the time of examination. A copy of this section must bft •' 
I annexed to each commission to take testimony without written inteo^^ 

rogatories, and to each certified copy of an order to take a depom» 
tion. 
OommiB- § 901. The person, to whom a commission is directed, or before whon 
o'^rM a deposition is taken, unless otherwise expressly directed in the com— 
tkke dopo- mission, or in the order for taking the depositions, must execute the 
how Bxe- commission, or the order, as foUowe : _ 

reSnifld^ 1. He must publicly administer, to each witness examined, an oatll'l 

Lor affirmation to testify the truth, the whole truth, and nothing bllfc^ 
the truth, as to the matters respecting which the witness is to b^ 
examined. 
2. He must reduce the examination of each witness to writing, Of 
cause it t« be reduced to writing, by a disinterested person. After i*- 
has been carefully read, to or by the witness, it must be subscribed by 
the witness. 
3, If an exhibit is produced and proved, the exhibit, or, if the wifc* 
ness, or other person having it in his custody, does not surrender i1 
copy thereof, must be annexed to the deposition to which it relates, "* 
166 
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ibed by I.he witness proving it., and numbered or otherwise identi- 
ed, in writing thereupon, by the comniiBsioner, or person taking the 
tposttioti, who must Gubscribe his name thereto. 
i. The commissioner, or person taking the' deposition, must subscribe 
B name to each half sheet of the deposition ; he must annex all the 
epositioDS and exhibits to the commission, or to a certified copy of the 
ider for taking the deposition, with the certificate specified in the next 
Bction ; and he must close them up under his seal, and address the 
•cket to the clerk of the court, at bis official residence. 
6. If there is a direction, on the commissjon, or in the order, to 
turn the same through the post-olfice, he must immediately deposit 
packet, so addressed, in the post-office, and pay the postage 
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t. If there is a direction, on the commission, or in the order, to 
itorn the same by an agent of the party, at whose instance it was 
nied or granted, the packet so addressed must be delivered to the 
gent. 

' " Where a commission is directed to two or more persons, one or 
of them may execute it, as prescribed in this and the next 



& copy of this and of the next section must be annexed to each 
mmiesion, or order to take depositions, authorized by this article. 
8 »02. The commissioner or other person, before whom one or more c 
^positions are taken, must subscribe, and annex to each deposition, a u 
)nificat«, sabstantially in the following form, the blanks being properly 
Died up: 
^State" (or " Territory") " of " | 

- County" (or " parish") " of " | ^' 

I, , do certify that , the witness, personally appeared 

> on the day of , at o'clock In the 

at the , in the State" (or " Territory") " of , 

being sworn" (or " affirmed," as the case may be), " to testify 

. J the whole truth, and nothiug but the truth, did depose to the 

_ contained in the foregoing deposition, and did, in my presence, 

Ibe the same, and indorsed the exhibits annexed thereto. And 

hither eertify that I have subscribed my name to each half-sheet 
and to each exhibit. And I further certify that 
id in behalf of the , and that appeared in 

. of the 
1803. The certificate, specified in the last section, is a sufficient Certiflq«» 
Ram to s commission. 

JfWt If the packet, specified in section nine hundred and one of Kemra bj 
"" »rt, is delivered to an agent, he must deliver it to the clerk, to " 
n it is addressed, or to a judge of the court, either of whom must 
ife ftnd open it, upon the agent making affidavit, that he received 
faim the hands of the commisaioner, or the person who took the 
««tion, and that it has not been opened or altered, since he so 
V«l it. 

If the agent is dead, or, from sickness or other casualty, is 
" deliver the packet personally, as prescribed in the last sec- ', 
' "i he received, by the clerk or judge, ftom the hands of any 
1, upon the latter making an affidavit, that he received it 
not ; that, the agent is dead, or otherwise unable to deliver 
it has not been opened or altered since he received it and that 
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he believes that it has not been opened or altered, since it came from 
the hands of the commissioner, or the person who took the depoBttioOi 
^""^Sfon" ^ ^^' '^''^ clerk or judge, who receives and opens the packet, u 
etc.', mie. prescribed in the last two sections, must indorse thereupon, and sign, 
tnrned. j^ ^^^ ^j jjjg jjjjjg ^f f^^ receipt and opening thereof, and immediately 
file it in the ol&ce of the clerk , together with the affidavit of the per- 
son, who delivered it to him. 
The same. § 907. If the packet is transmitted through the post-office, the clerk, 
to whom it is addressed, must receive it trom the post-office, open it, 
indorse thereupon, and sign, a like note of the time of the receipt aud 
opening thereof, and immediately tile it in his office. 
S"""^' ^ ''''^' ■^ i-ommission may issue, or an order t« take depositions may 
byconBOBi, be made, by consent, in a case where either may be directed by the 
court or a judge, as prescribed in this article. On filing a etipulatiot) 
to that effect, signed by the attorneys for the parties, the clerk miul 
enter an order ac^ordingly ; and thereupon the attorney for the party, 
procuring the order, may insert in the commission, or indorse upon or 
annex to it, or the order, the necessary directions for the execution am) 
return thereof, according to the stipulation, 
mraiohe § ^^' ^ commission, or copy of an order to take depositions, witb 
kepi; par the certificates, returns, depositions, and exhibits thereto annexed, 
Suipeoiu, must remain on file in the office of the clerk, unless otherwise provided 
ew- ' by the stipulation of the parties, or unless the court, by a special order, 
directs them to be filed in the office of another clerk. They are always 
open lo the inspection of the parties, either of whom is entitled to a 
copy of them, or of any part thereof, on payment of the fees allowed 
by law. 
wiiBnde- § 91u. Where it appears, by affidavit, that a deposition has been 
miiybeiiQp- improperly or irregularly taken or returned; or that the persoul 
presBad. attendance of the witness, upon the trial, could Imve beeu procured, 
with due diligence, by a subpcpna; or that the attorney for either 
party has practiced any fraud, or unfair or overreaching conduct, tt 
the prejudice of the adverse party, in the course of the proceediiijcs i 
an order, for the suppression of the deposition, may be made by ihe 
court, upon the application of the party aggrieved, upon notice to the 
adverse party. 
oaS^K § 91'- A deposition, taken and returned as prescribed in this arttcle, 
ertSfenee! or an exemplified copy thereof, if the original is filed in another count;, 
• may, unless it is suppressed as prescribed in the last section, be lew 

in evidence by either party. It has the same effect, and no other. •» 
the oral testimony of the witness would have ; and an objection to the 
competency or credibility of the witness, or to the relevancy, or sub- 
aliantial competency, of a question put to him, or of an answer ^veo 
by him, may be made, as if the witness was then personally examined, 
and without being noted upon the deposition. 
When In- § 912. Upon an application, made in the supreme court, & superior 
jSTmci city court, the marine court of the city of New-York, or a county ooiirt, 
nuRf'tie'in« ^^^ "' Commission to be issued to a foreign country, if it satisfactorily 
foreiipD appears, by affidavit, that th« witness does not understand the Kuglid) 
iuisn"go. language, the order for the commission may, in the discretion of the 
court or judge, direct that writtcTi interrogatories annexed Ihereio. by 
way of direct and croas-ex ami nation, be framed in the English lan- 
guage, and also in a foreign language ; that only the interrogntori* 
framed in the foreign language oe put to the witness ; and that hi* 
answers be taken, and the certificates be made out, in the same Un- 
16b 
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euaee. Where aiich an order is made, it must provide for the paymeut, 
ny the applicant, to the adverse party, of a reasonable sum, fixed 
thereiu, for the expeuae of procuring the interrogate ricB, in his behalf, 
to be translated. The judge, who settles the interrogatories, must settle 
them in the foreign language, and in the English language ; and, fur 
that purpose, he may call in the assistance of one or more experts, 
whose compensation must be fixed by the judge, and paid by tlie appli- 
cant. When the deposition is read in evideuce, IL, and the interroga- 
tories, must be interpreted into the English language, »s if the witness, 
being unable to speak the English language, was }ieraoimlly present 
And testifying. 

§ 913. Lettere rogatory may be issued from either of the coui'te ajie- LaiMnj 
cifiied ilk the last section, in it« discretion, in a case where a couimiseion ^''^^' 
may be issued, as prescribed in this article, upon satisfai;toTy proof, by 
■ffid&Tit, that there is good reason to believe, that the ends of justics 
iriJI be better promoted thereby, than by the issuing of a commission ; 
notwithstanding that a commission can be executed, in the country to 
Vliich they are sent. Letters rogatory can be issued only to examine 
one or more witnesses, upon written interrogatories, annexed thereto ; 
wUch must be framed and settled, and the depositions must be 
ntomed, as prescribed in this article, with respect to the interroga- 
toiiea annexed to a commission, and the depositions taken thereunder. 



ARTICLE THIRD. 

DrnpounoHB, takbk witbjb thb SriTS, Fi>b caa 

bonoH 914. In what r»a^ dep<«ition ma.; be taken. 
91S. Subptsna tu witness. 
dI6. ConteDtB of Bub]<atiia. 
817. Subpoena, when no cimimissiim is isaiied. 
918. Jiictice of the pence may subpmua witneaa. 
919 THhing and return of d^pomtion, 
920. Peaalty Tor not appearing. 

% 914. 'A party to an action, suit, or special proceeding, civil or crim- 
inaJ, pending in a court without the State, either in the United St.atea, 
DT in a foreign country, may obtain, in the manner prescribed in this 
atticle, the testimony of a vritnees within the State, to be used in the 
MtaoD, suit, or speual proceeding. 

§916. Where a commission to take testimony, within the State, has 
Inen issued from the court, in which the action, suit, or special pro- 
ceeding is pending ; or where a notice has been given, or any other 
proceeding has been taken, for the purpose of taking the testimony, 
frithin the Stale, pursuant to the laws of the State or country, wherein 
(be court is located, or pursuant to the laws of the United States if it is 
t eonrt of the United States ; the commission, notice, or other paper, 
ntborizing the testimony to be taken, may be presented, in behalf of 
tie party desiring to obtain it, to a justice of the supreme court, or a 
eoiinty judge, with proof, by affidavit, that the testimony of the witness 
il material to the party. The judge must thereupon issue a subpoena 
to the witness, commanding him to appear before the commissioner 
waatd in the commission ; or before a commissioner, within the State, 
"lie the State, Territory, or foreign country, in which the notice was 
fpfta, Of the proceeding taken ; or before the officer designated in the 
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commisaion, notice, or other jjaper, by his title of office ; at a time and 
plaue specified in the eubpoena, to testify in the action, suit, or special 
proceeding, 
™""ir>m"^ § 916, The place, where the witness is commanded to attend, must 
''"' ' ■ be within the county in which he resides or sojourns ; or, if it is in an- 
other county, not more than forty miles distant from his residence, or 
the place of Ms sojourn. 
Soiipiena, g 917. Where an action, suit, or special proceeding is pending in a 
oommib- court of another State, or of a Territory, or of the United States, and 
Jjj^ proof is made, by affidavit, to the satisfaction of a justice of the 
supreme court, or a county judge, as follows: 

1. That a person, residing or eojouming within the state, is a material 
witness for either party. 

2. That a commission, to take the testimony of the witnesa, haa not 
been issued. 

3. That, according to the course an^l practice of the court, in which 
the action, suit, or special proceeding is pending, the depoeition of ■ 
witness, taken as the one applied for is required to be taken, is author- 
ized, to be received in evidence on the trial or hearing. 

The judge must issue a subpisna, cumniandiug the witness to appear 
before him, at a specified time, and at a place within the county in 
which the witness resides or sojourns, t4> testify in the action, suit, or 
special proceeding. 

juBtiuc of s 918. Where proof is made, by affidavit or otherwise, to the satisfac- 

may eab- tion of a justice of the peace : 

pmott wii- 1 That a. civil action, suit, or special proceeding is pending in a 
court of another iState, or of a Territory, or of the United States. 

2. That a person, residing or sojourning in the town or city, in which 
the justice resides, is a material witness for either party. 

3. That according to the practice ol tlie court, iti wliich the action, 
snit, or special proceeding is pending, the deposition of a witness, taken 
as the one applied for is required to be taken, is authorized, to be 
received in evidence on the trial or hearing. 

The justice must issue a subpoena, commanding the witness to appear 
before him. at a specified time, and at a place within the town or city, ' 
in which the witness resides or sojourns, to testily in the action, suit vi 1 
special proceeding. I 

^™S*of"' ^ ^^^" '^''^ officer before whom a witness appears, in a case specified ' 
(leposition. in this article, must take down his testimony in writing; and mustcer- ' 
tify and transmit it to the court, in which the action, suit or special 
proceeding is pending, as the practice of that court requires, ' 

Penally Dn § 920. A person, wno fails to appear, at the time and place specified ] 
log, *'*' in a subpcBna, issued as prescribed in this article, and duly served upon J 
him ; or to testify ; or to subscribe his deposition, when correctly taken I 
down ; is liable to the penalties, which would be incurred in a like case, 
if he was subpcenaed to attend tho trial of an action in a justices court ; ^ 
and, for that purpose, the officer, before whom he is required to appear 
B all the powen of a justice of the peace upon a trial. 
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Documentary eeidmioa. 

AaooLBl. Documentary evidence, tern ea)wlitute for oral testimony. 

3. Pmof td A (focutiient execiiled or remaining within the StAle. 
X. Proof of a document remaining in u court or public office of the Dnited 
States, or executed or remaining without the State. 

ARTICLE FIR8T. 

DoCEUKSTUlT BVIDBNCK, AS A SBBeirTLTZ POB OBU TBBTFMOlrT 

SsonoH 921. Certain nftidal cci'tifiuaUw. cviilence. 

923. Cerlilicate, etc., on file, evidence. 
623. Notary's ceilificale. evidence. 

924. Notary's protest and laemorandum : when evideuM. 
92G. Proof of pi'eBeiitinent, etc., of foreign bills. 
826. Affidavit of printer, etr... evidence. 
937. Id. ; of service of notice. 
928. Marria^ certificate, evidence. 
93fl, Book of foreign I'jnrporation ; when ei'idence. 

930. When a, copy thereof is evidence. 

931. How cop.v lo be verified. 

§ 921. Wbere the officer, to whom the legal custody of a paper Certain of- 
Wongs, certifies, under his hand and official seal, that he has made fl^MB^rt- 
diligent examination, in his office, for the paper, and that it cannot be Jence. 
liiaad, the certificate ia presumptive evidence of the facts so certified, , 

«if the officer personally testified to the same. 

§ 922. Where a public officer is required or authorized, by special ^^^Jfa ^ 
pwrisitm of law, to make a certificate or an affidavit, touching an act evi^enoe. 
pCTfoTTOpd by him, or to a fact ascertained by him, in the course of his 
affinal duty ; and to file or deposit it in a public office of the State ; the 
pnrtificate or affidavit, so filed or deposited, or an exemplified copy 
Ibereof, is presumptive evidence of the facts therein alleged, except 
ttbere the effect thereof is declared or regulated, by special provision 
' l»w. 
§ 923. The certificate of a notary public of the State, under his band ^<J!^J^ 
nd seal of office, of the presentment by him, for acceptance or pay- ^dam^ 
lent, or of the protest, for non-acceptance or non-payment, of a prorais- 
By note or bill of exchange, or of the service of notice thereof on a 
y to the note or bill ; specifying the mode of giving the notice, the 
__^jted place of residence of the party to whom it was given, and the 
vaOr-t&ce nearest thereto ; is presumptive evidence of the facts certi- 
fied, imlesB the party, against whom it is offered, has served upon the 
adrerse party, with his pleading, or within ten days after joinder 
of ui issue of fact, an original affidavit, to the efi'ect, that he has not 
Mc«ie<l notice of non-acceptance, or of non-payment of the note or bill, 
A. verified answer ia not sufficient as an affidavit, within the meaning 
1 1( this section. 

5024. In case of the death or insanity of a notary public of the noij^'b 
(it*, or of ht» absence or removal, so that his personal attendance, or meinoran. 
if irtrtimony, cannot be procured, in any mode prescribed by law, his ^^JJ^*" 
igiual proleat, under his hand and official seal, the genuineness 
WMof being first duly proved, is presumptive evidence of a demand 
weptance, or of payment, therein stated ; and a note or memoTa^i- 
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dum, pereoually made or signed by Mm, at the foot, of a protest, or in 
a regular re^ster of official acts, kept by him, ie presumptive evideuce 
that a notice of tion-acceptance or non-payment was sent or delivered, 
at the time, and in the manner, stated in the note or memoraTidum. 

§ 625. Proof of the presentment, for acceptance or paymeiii., of a 
promissory note or bill of exchange, payable in another State, ur in a 
Territory, or foreign country, or of a protest of the note or bill, for noD- 
acceptance or non-payment, or of the service of notice thereof, on a 
party to the note or biJI, may be made, in any manner authorized by 
the laws of the State, Territory, or county, where it was payable. 

§ 92H. The affidavit of the printer or publisher of a newspaper, pub- 
lished within the State, or of hia foreman or principal clerk, showiug 
the publication of a notice or other advertisement, authorized or 
required, by a law of the Stat«, to be published in that newspaper, 
annexed to a printed copy of the notice or other advertiBement^ may 
be read in evidence ; and is presumptive evidence of the publication, 
and, also, of the matters stated therein, showing that the deponent is 
authorized to make the affidavit. But this section does not apply to a 
case, where the affidavit is required by law to be Hied, unless it has 
been duly tiled ; or to a case, where the mode of proving a publication 
is otherwise specially prescribed by law. 

§ 927- Where it is necessary, upon the trial of an action, to prove the 
service of a. notice, an affidavit, showing the service to have been made 
by the person making the affidavit, is presumptive evidence of Ihe 
service, upon first proving that he is dead or insane, or that his per- 
sonal attendance cannot be compelled, with due diligence. 

§ 92S. An original certificate of a marriage, within the State, made 
by tlie minister or mai^istrate by whom it was solemnized ; the origi- 
nal eutiy thereof, made, pui-auant to law, in the office of the clerk of ft 
city or a town within the State ; or a copy of the certificate, or of thfl 
entry, duly certified, is presumptive evidence of tlie marriage. 

§ y29. Where a party wishes to prove an act or transaction of a tot- • 
eigii corporation, the book or books of the corporation may be used for > 
that purpose, as presiimptive evidence, whether any or all of ths 
parties are or are not members of the corporation. 

§ 930. If an original book is not produced at the trial, as prescribed' 
in the last section, a copy thereof, or of an entry therein, verified a* ; 
prescribed in the next section, may be used, with like effect as the 
original Iwok ; provided that the party, intending to use the c-o|^, 
gives the adverse party at least ten days' notice of nis intention, spo^ 
lying briefly the nature of the evidence proposed to be given. Bat 
this and the next section do not apply, where the foreign corporation 
is a party to the action, and seeks to prove its ovm act or transaction^ 
in its own behalf. 

§ 931. The copy must be verified by the deposition, taken as (»»•■ 
scribed by law, or the oral testimony, taken at the trial, of the persoM^ 
who made it, or of a person who has examined and compared it witil^ 
the original book, or the entry therein. The witness must testify t!ii^ 
the copy produced is correct ; that he made it, or compared it with tin 
original ; and that he then knew that the original book so copied, ■! 
containing the entry, waa the book of the corporation ; or that it » 
then acknowledged to him to be such, by an officer or receiver of 1 
corporation, or a person having the custody thereof, naming the per 
who made the acknowledgment ; and he must specify where, and 
whose custody, the original was then kept. 
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«p 



niAP. n.] DOCDMENTAEY EVIDENCE. §S 1) 32-837. 

AKT.a. 

ARTICLE SECOND. 

PaOOr OF .1 DOCOHBNT, aXSOnTBD OB BBMAIHINS WITSIS TKB StATB. 

tacnoH 932. Statutes, eh:.; how proved. 

93S. Cofuea of record* and papers in cei-tiun offlees, presiiinjilive evidence. 
93i. Id.; nf papers filed with town clerk, 

935. Convejanee, when acknowledged, or record, or tranaci-ipt nf record, 

endeoce. 

936. Such evideace may t>e rebutted. 
S37. What instnunente may be acknowledged. 

938. JiiHtice's docket and ti-aiiBcript evidence before him. 

939. TraoBcript from jnatice'a docKet, evidence generally. 
MO. Other proof of pvocwidingB before jnstice. 
Ml. Charter, oitlinauces, etc., of cities and villages. 

g 932. A statute or joint resolution, pa^ed by the Legislature of tbe suuhIm, 1 
State, may Ite read in evidence from a newspaper, designated as pre- p" " "~ 
Kribed by law. to publish the same, until six months after the close of 
ibe session at which it was passed ; and at any time, from a volume 
printed under the direction of the Hecretary of State. 

§ 933. A copy of a paper filed, kept, entered, or recorded, pursuant Copies <rf 
... — -._ _ pybiig office of the State, the officer having charge of S^d*ISiM^'^ 



which has, pursuant to law, an official seal ; or with the clerk of a court in cartafn 
rf the State , or with the clerk or secretary of either house of the legis- Eumptivo^ 
ktore, or of any other public body er public board created by author- e»itten<»- 
hy of a law of the 8tate, and having pursuant to law, a seal ; or a 
IniiKTipt from a record kept pursuant to law in such a public office 
by Buch a clerk or secretary, ia evidence, as if the original was pro- 
eed. Bat to entitle it to be used inevidence, it must Decertified by 
) clerk of the court, under his hand and the seal of the court ; or by 
) officer having the custody of the original, or his deputy or clerk, 
Ippomted pursuant to law, uuder hia official seal, and the hand of the 
T80D certifying ; or by the presiding officer, secretary or clerk of the 
iblic body or board, appointed pursuant to law, under hia hand, and 
[cept vrhere it ia certified by the clerk or secretary of either house of 
« leeislatore, under the official seal uf the body or board. 
g 9M. A copy of a paper filed, pursuant to law, in the office of a tci.;ofM> 
»m clerk, or a transcript from a record kept therein, pursuant to law, J^fJ^^ 
trtified. by the town clerk, is evidence, with like effect as the ori^nal. cieik. 
S 935. A conveyance, acknowledged or proved, and certified, in the conrey- 
ftuner prescribed by law, to entitle it to be recorded in the county ^£J;>J}!" 
bare it ia offered, ia evidence, without further proof thereof. Except o^>s^ <» 
I otherwise specially prescribed by law, the record of a conveyance, ^^^^ 
oly fecorded, within the State, or a transcript thereof, duly certified, "£??'=""'• 
1 erideuce, with like effect ae the original conveyance. * ' ''"™' 

S 936. The certificate of the acknowledgment, or of the proof of a such art- 
or the record, or the transiTipt of the record, of such a con- ^S m*m^ 
not conclusive ; and it may be rebutted, and the effect led. 
may be contested, by a party affected thereby. If it appears 
the proof was taken upon the oath of an interested or incompe- 
vritness, the conveyance, or the record or transcript thereof, shall 
tie received in evidence, until its execution is established by other 
M^lvnt proof. 

i9S7. Any instrument, except a promissory note, a bill of exchange, wb>t ia- 
»r A iui will", may be acknowledged, or proved, and certified, ii\ tti« ttran«Mi 
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. ' ' manner prescribed by law for taking and certifying the acknowledg- 
^nnni ment or proof of a conveyance of real property ; and thereupon it is 
eJged. evidence, ae if it was a conveyance of real property, 
docket oDii § ^^^' ^^^ docket-book of a justice of the peace, within the State. 
nuucripi or a trauBcript thereof, certified by him, is evidence before hhu, of any 
baforeMin, matter required by law to be entered by him therein. 
TrsDBcr[p( § 9SS. A transcript from the docket-book of a justice of the peaoi 
o??dockei, within the State, eabscribed by him, and authenticated, by a certif 
ovidenee ' cate of the clerk of the county in which the justice resides, under h 
generauy. jjg^jj^ ^^^ official seal, to the effect, that the person, subscribing t^ 
transcript, was, at the date of the judgment therein mentioned, a jus- 
tice of the peace of that county ; and ttiat the clerk is acquainted \\-itb 
his handwriting, and verily believes that the signature to the trans- 
cript Is genuine ; is evidence of any matter stated in the transcript, 
which is required by law to * entered by the justice in his docket-book. 
crSuf of § ^*'^' '^^ proceedings in an action brought, or a special proceeding 
nrooaed. instituted, before a justice of the peace, within the State, may also 1« 
kgUefore ppoygd by the oath of the justice. In case of his death or absence, 
they may be proved by the original minutes of the proceedings kept 
by him, pursuant to law, accompanied with proof of liis handwriting; 
or by a copy of the minutes, awom tu, by a competent witness, as hav- 
ing been compared with the original entries, with proof that those 
eutries were in the handwriting of the justice, 
^^^'gi § 841. An act, ordinance, resolution, by-law, rule, or proceeding of 
oitiN. ^ix- the common council of a city, or of the board of trustees of an incorpo- 
U(M,aM. ratedvillage,orof aboard of supervisors, within the State, may be read in 
evidence, either from a copy thereof, certified by the city clerk, vil- 
lage clerk, clerk of the common council, or clerk of the board of supe^ 
visors ; or from a volume, printed by authority of the common conadl 
of the city, or the board of trustees of the village, or the board of 
supervisors. 

ARTICLE THIRD. 

PSOOP OP A DocrMBHT, BBMAIMma IN A CoCRT OR PdBUO OfFIOK OF KHB UlBW 

States, ok kkbcittbd ob KiuiAittura without tbs Statb. 
Svonox 943. Printed copies of Inns of another State, etc 
943. CopieB of records of United States courts. 
044. Id.; of docuioenta on tile in departments of Uoited States. 
946. Hecord of bill of wile, etc., of vessels. 

946. Conveyance of land without the State. . 

947. ExempUfication of record of conveTance of land wilhout the State. 

948. TranBcript of docket, etc., of jusUce of adjoining State. 

949. lit. ; how authentica-ted. 
850. Other proof. 

951. Pi'uof may be rebutted. 

952. Copies of records of couila of foreign countiiea j how authentieateJ- 

953. Otherproof. 

9M. This Bjlicle does not declare effect of record, etc. 
f 9D6. Judgiaeuts in Canada, presumptive evidence oaly. 
956. Documents from foreign countjies; how autheiiticat«d. 
Printed § 942. A printed copy of a statute, or other written law, of another 

tawi™r°' State, or of a teri'itory, or of a foreign country, or a printed copy (rf » 
gJI^B' proclamation, edict, decree, or ordinance, by the esecntive powW 
■" ' thereof, contained in a book or publication, purporting or proved i" 
haye been published by the authority thereof, or proved to be coB^ , 





DOCUMENTARY EVIDENCE. §§ 943-850. 

numly admitted, as evidence of the exietin^ law, in the judicial tri- ^^^" *■ 
bumJs thereof, is presumptive evidence of toe statute, hiw, pruclama- 
tioQ, edict, decree, or ordinance. The unwritten or comiiiun law of 
^^tother State, or of a territory, or of a foreign country, may be 
proved, as a fact, by oral evidence. The books of reiwrts of cases, 
adjudged in the courts thereof, must also be admitted, as presumptive 
evidence of the unwritten or common law thereof. 

g 943. A. copy of the record, or auy other proceeding, of a court of S'^J'^s^af 
the United States, is evidence, when certified by the clerk or officer, in United 
who«i custody it is required by law lo be. c^r^. 

§ &44. A copy of a record or other paper, remaining in a depart- J^^Jm'o?' 
ment of the government of the United States, is evidence, when cer- nie m de- 
tified by the nead, or acting chief officer, for the time being, of that ufir'SSJ 
department ; or when certified by the officer in whose charge it is, suiw. 
pursuant to a statute of the United States, or otherwise in accordance 
with a statute of the United States, relating to certifying the same. 
The record of the observations of the weather, taken under the direc- 
tion of the signal service of the United States, when certified by the 
officer in charge thereof at the place where they were taken and are 
kept, is presumptive evidence of the matters of fact stated therein. 

5 ii45. The record of a bill of sale, mortgage, hypothecation, or con- 
veyance of a vessel, belonging to a port or place, within the United 
States, recorded in the office of the collector of customs, where the veo- [J,"„J^^ 
wl is registered or enrolled, which was acknowledged or proved, before ew., of n 
it was recorded, in like manner as a deed to be recorded within the *■"■ 
State ; or a transcript of such a record, duly certified by the collector ; 
ii evidence, with the like effect as the original. 

g 046. A conveyance of real property, situated without the Stat*, conrey. 
acknowledged or proved, and certified, in like manner ae a deed to be "na^^ 
recorded within the county wherein it is offered in evidence, is evidence, "■" *« 
without further proof thereof, as if it related to real projierty situated " ' 
irithin the State, A conveyance of real property, situated within 
another State, or a Territory of the United States, which has been duly 
authenticated, according to the laws of that State or Territory, so as to 
be read in evidence in the courts thereof, is evidence in like manner. 

g 947. An exemplifti-ation of the record of a conveyance of real prop- Excmpua- 
erty situated without the State, and within the United States, which ^^ "/, 
has been recorded in the State or Territory, where the real property is conioj. 
situated, pursuant to the laws thereof, when certified under the hand HH,™ ^ot- 
and seal of the officer, having the custody of the record, is, if the orig- gjj^" 
inal cannot be produced, presumptive evidence of the conveyance, and 
of the due execution thereof. 

g 948. A transcript from the docket-book of a justice of the peace, TmnseriM 
within an adjoining State, of a judgment rendered by him ; a trans- oJj''"'^ 
cript of his minutes of the proceedings in the cause, previous to the W'?*, "'' 
judgment ; or of an execution issued thereon ; or of the return of an Sum? "' 
exBCution ; when subscribed by the justice, and authenticated as pre- 
Kribed in the next section, is presumptive evidence of his jurisdiction 
in the cause, and of the matters shown by the transcript. 

9 949. Such a transcript miist be authenticated by a certificate of "•;*"? 
tliB justice, annexed thereto, to the effect, that it is in all respects •^' " 
fonect, and that he had jurisdiction of the cause ; and also by a certifi- 
Wteof the clerk or prothonotarj' of the county, in which the justice 
Atidad ftt the time of rendering the judement, under his hand and the 
'' * " fiourt of common pleas, or omer county court of the county, 
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^96^66. DOCUMENTARY EVIDENCE. [cHW.ix. 

to the effect that the person, eubscribiug the certificate attached to tha 
transcript, was, at the date of the judgment, a justice of the peace of 
other *''** county ; and that the signature thereto is in his own handwriting, 
proof. § 050. The judgment and other proceedings, and the justice's author- 

ity to render the judgment, may hIso be piovsd, by the production of 
the docket, or of a copy of t.he judgment or oth«r proi^eedinga ; and the 
oral testimony of the justice, l-o the truth aud correctuesa thereof, aiid 
t« Ilia authority to render the judgiueut. 
proofraaj g 951. The laet three sections do not prevent, the introduction of eri- 
wd™ " dence, to controvert any of the proof, in relation tti the validity of a 

judgment therein specified. 
rKSitiL°of ^ ^^^' ^ copy of a record, orotherjndicialproceeding, of a court of a 
couri« of foreign country, is evidence, when authenticated as follows : 
ooimSiBa- ^- ^7 *^^ attestation of the clerk of the court, with the seal of the 
how au- " court affixed, or of the officer in whose custody the record is legally 
SiSi.' kept, under the seal of his office. 

2. By a certificate of the chief-judge or presiding mngiatrate of the 
court to the effect, that the person, so attesting the record, is the clerk 
of the court ; or that he is the officer, in whose custody the record ii 
required by law to be kept ; and that his signature to the attestation ii 
genuine. 

3. By the certificate, under the great or principal seal of the govern- 
ment, under whose authority the court is held, of the Secretary of State, 
or other officer having the custody of that seal, Ijj the effect, that the 
court is duly constituted, specifying generally the nature of its juriii- 
diction ; and that the signature of the chief-judge or presiding magis- 
trate, to the certificate specified in the last subdivision, is genuine. 

***^ § 953. A copy of a record, or other judicial proceeding, of a court 

''** of a foreign country, attested by the seal of the court, in which it 

remains, must also be admitted in evidence, upon due proof of the fol- 
lowing facts ; 

1. That the copy offered has been compared by the witness with the 
original, and is an exact tmnbcript of the whole of the original. 

2. That the original was, when the copy was made, in the custody 
of the clerk of the" court, or other officer legally having charge of it- 

3. That the attestation is genuine. 

™!not°'" § ^^- Nothing in this article is to be construed, as declaring the 
dac'aro effect of a record or other judicial proceeding of a foreign country, 
?MOTci'eic authenticated so as to be evidence. 

^onmenti § 956. A. Copy of a patent, record, or other document, remaining of 
eiga conii- Kcord, in a public office of a foreign country certified, according to the 
Mtteni?" form in use iu that country, in evidence when authenticated ae fol- 
oattd. lows : 

1. By the certificate under the hand and official seal of a commis- 
sioner, appointed by fhe fiov>;riior. to take the proof or acknowledg- 
ment of deeds in that ivjuiitry, to the effect, that the patent recoi-d or 
document ie of record in the public office, and that the copy thereof is 
correct, and certified in due form. 

2. By a certificate under the hand and official seal of the Secreljiry 
of State anuexed to that of the commissioner, to the same effect as 
prescribed by law for the authentication of the certificate of sncli a 
commissioner upon a conveyance to be recorded within the State. The 
certificate of the commissioner, thus authenticated, is preaumpti\'e evi- 
dence that the copy of the patent, record or document, is onrfifiyL 
according to the form in use in the foreign country. -^S 
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SunOS 967, Form of certificate lo nopies, etc. 

BBS. CertificaM mimt b« tesled. 

9eS. Qualification of Ust eection. 

960. Public or corpor&le eeaJ may be stamped ; bat private eeal not. 

9lil. SurTO^Ien, clerke, etc., to eearch liles. arid to certify, etc, 

963. Saving' clause. 

§ 857. Where a transcript, exemplification, or certUied copy of a ronn of 
record or other paper, is declared by law to be evidence, and special tB'tSSSJ? 
provision is not made for the form of the certificate, in the particular «« 
wise, the person, authorized to certify, miiBt state, in his certificate, 
tbat it has been compared by him with the ori^nal, and that it is a 
fOTPect transcript therefrom, and of the whole of the original. 

§ d58. [f the officer, or the court, body, or board, in whose custody Orunekta 
u ori^nal paper, specified in the last section, is required to be, by the SS<L* 
Iswa of the Htate, or of another 8tate, or of the United States, or of a 
Territoiy thereof, or of a foreign country, has, pursuant to those laws, 
in officml seal, the certificate must be attested by that seal. If the 
certificate is made by the clerk of a county, within the State, it most 
be attested bv the seal of the county. 

§ 959. The last section does not require the seal of a court to be SJU^'^"});, 
affixed to a certified copy of an order, or of a paper filed therein, or mwUuu. 
entry made, where the copy ia used in the same court, or before an 
officer thereof; or, in the supreme court, where it is lued in a circuit 
court, or a court of oyer and terminer. pgbiie o* 

§ 960. Where a seal of a public officer, or of a corporation, ut author' sonmrw 
ized or required by law, it may be impressed directly on the paper. lumpsS. 

§ 9ei. A surrogat*. county ilerk, refrister. clerk of a court, or other »mn^ 
person, havinff the custody of the rfcurds or nthi-r ymiierf! in a public SfJJ;^ 
uffice, withiu the .State, must. n[»tn rpqiifisl, and iijion payment of, or <■!".■»» 
offer to pay, the feec allowed by law, or, if no fees are expretwly nllowed bi«.m4 
by law, fees at the rate al!owe<i Ut a cotinty clerk for k similar ■ervice, J,"""'* 
diligently search the files, papers, records, and dockets in his office; 
BuiTeither make one or more IranscriptA therefrom, tnd certify to the C- 

' nc'tuess thereof, and to the search, or r^rtifr that a documentor 
' :] ■'I. of which the custody legally belon)<B to falm, cannot be found. 

I '. - refuses, or unreasonably neglects or delays, tom^esuch a search, 

1 '<^ rumish such a transcript or certificate, or makes a false cctrtiflcsto, 

b^ is Kiillty of a misdemeanor. 
§ 962. Nothing in title fourth of this chapter prevents Hie proof of —*>»f 

u fact, act, record, proceeding, document, ot oUier paper or writing, '""* 

according to the rules of the common law, or by any other 

proof. 
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2. An action of ejectment; for dower; for waste; for a nuisance ; 

or to recover a chattel. 

WhatiB- § 969. An issue of law, in any action, and an issue of fact, in an 

triable by action not specified in the last section, or wherein provision for a trial 

the coQrt. by a jyjy ^ jjQf, exprBssly made by law, must be tried by the court-, 

nnlesa a reference or a jury trial is directed. 
S-iiifby'"^ § 970. Where a party is entitled, by the Constitution, or by express 
Jury,, of provision of law, to a trial, by a jury, of one or more isanes of fact, in 
quBBtfona ^n action not specified in section nine hundred and sixty-eight of this 
orfttc'i act, he may apply, upon notice, to the court for an order, directing all 
right! " the questions, arising upon those issues, to be distinctly and plainly 
stated for trial accordingly. Upon the hearing of the application, the 
court must cause the issues, to the trial of which, by a jury, the party 
is entitled, to be distinctly and plainly stated. ITie subsequent pro- 
ceedings are the same, as where questions, arising upon the issues, are 
stated for trial by a jury, in a case where neither party can, as of right, 
require such a trial ; except that the finding of the jury, upon each 
question so stated, is conclusive in the action, unless the vermct ia set 
aside, or a new trial ia granted. 
diKreUon- S ^71. In an action, where a party is not entitled, as of right, to a 
"T- trial by a jury, the court may, in its diacretion, upon the application 

of either party, or without application, direct that one or more questions 
of fact, arising upon the iasnes, be tried by a jury, and may cause 
those questions to be distinctly and plainly stated for trial accord- 
ingly. 
Tri»i oi'iho § 972. If the questions, directed to be tried by a jury, as prescribed 
or™ ie."' in the last two sections, do not embrace all the issues of fact in the 
^i^- action, the remaining issues of fact must be tried by the court, or by a 

referee. 
CiiuBiflp- g 974. Where the defendant interposes a counterclaim, and there- 

deemeijiiu Upon demands an affirmative judgment against the plaintiH', the niodb 
wiUi'i'ii'iiiB **' ^"^^ *'^ "" issue of fact, arising thereiipoii, is the same, as if it aro6» 
ibn^DB in an action, brought by the defendant, against the plaintilT, for tii^ 
'**^""*' cause of action stated in the counterclaim, and demanding the sain^hi 

judgment. 
^uBB^l! S 975. An issue, the disposition of which is not necessary to euabt^i 
noibo the court to render the ajipropriate judgment, is not required to b^ 

tried. 
ne> tu be ^ ^^^' ^" issue of law, or an issue of fact, triable by a jury or l>y 
tried bF- the court, must be tried at a term held by one judge only, except Ck0 
J, otherwise prescribed in section two hundred ninety-seven of th.ui 
act. In the supreme court, an issue of fact, triable by a jury, must bo 
tried in the circuit court; and an issue of fact, triable by the court, or 
an issue of law, may be tried in the circuit court, or at a special term 
of the supreme court, as preacriljed in the general rules of practice, 

§ 977- At any time after the joinder of issue, and at least fourtdeo 
days before the commencement of the term, either party may serve A 
notice of trial. The party serving the notice must file with the dec 
a note of issue, stating the title of the action ; the names of the attffl 
neys ; the tiijje when the last pleading was served ; the nature of tl 
issue, whether of fact or of law ; and, u an issue of fact, whether tt | 
triable by a jury, or by the court, without a jury. The note of ii 
must tie filed, at least twelve days before the commencement of j[ 
l«rm. The clerk must thereupon enter the cause upon the calei 
according to the date of the issue. The clerk must prepare the cf 
IfiO 
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<Jar and have the necessary copies ready for distribiitioM at least five -^^^.j. 
days before the commencement of the term. In the city and county of 
New York, where a party has served a notice of trial, and filed a note 
of iBBiie, for a term, at which the cause is not tried, it ia not necessary 
for him to serve a new notice of trial, or file a new note of issue for a 
aucceediiig term ; and the action must remain on the calendar until it 
is disposed of. 

g 978. The issues on the calendar must be arranged by the clerk, in ^"g^dT 
the following order : omer of' 

1. Issues of fact. «a^l^°" 

2. Issues of law. ""»■ 
Where a jury is in attendance, the issues must be disposed of iu the 

same order ; unless, for the convenience of parties, or the dispatch of 
business, the judge holding the term otherwise directs, 

§ 979. Where a jury is not in attendance, issues of law have a pre- ii- : when 
ference over issues of fact ; unless the judge holding the term otherwise "ot liiiend! 
directs. 

§ 980, Eitlier party, who has served the notice, may bring the issue Kimer 
to trial ; and. in the absence of the adverse party, unless the judge ErtSSma 
lioldiDg the term, for good cause, otherwise directs, may proceed with lo trial. 
the cause, and take a dismissal of the complaint, or a verdict, decision, 
or judgment, as the case requires. An inquest, for want of an affida- 
Tit of merits, cannot be taken where the answer is verified. 

§ 981. Where the issue is ijrought to trial by the plaintiff, he must WTi»i p»- 
funiieh the court with copies of the summons and pleadings, and of fI^™iIibo3 
the offer, if any has been made, Where the issue is brought to trial ""t^*^- 
by the defendant, and the plaintiff does not furnish those papers, they ttionJ 
must be furnished by the defendant. 



ARTICLE SECOND. 



BtonoH 983. CerttuD actiniiB to be lH»cl. where the Biibject thereof la dtiial«d. 

i8il. Other itctiune, wher« tbe csuee thereof aroae. 

9M. Other actioDs, accurdinfc to the renidernce of tbe parties, 

9W. Place of trial, if proper rnunty nnt deBtgnated. 

SSfl. Defendant may demand cban^ ; priMreedinga thereupon. 

SS7. When court may chan^ the plac« of trial, 

B8S. Effect of chining- the place of trial. 

fl89. Effect of onler changing place of trial. 

990. Iseueeof law. whera triable. 

991. This article applicable nuLy to the supreme court, 

§ 982. Each of the following actions must be tried in the county, in o 
*bich the subject of tbe action, or some part thereof, is situated : . " 
fction of ejectment ; for the partition of real property ; for dower ; ._ 
'weclose a mortgage upon real property, or upon a chattel real ; to com- thwoor i« 
pel the determination of a claim to real property ; for waste ; for a '"""wi- ■ 
uniBaace ; or to procure a judgment, directing a conveyance of real J 
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property ; aud every other action to recover, or to procure a judgment, 
establtshiDg^, determining, defining, forfeiting, annulling, or otherwise 
affecting, an estate, right, title, lien, or other interest, in real property, 
or a chattel real. But where all the real property, to which the actioia 
relates, is situated withoat the State, the action must be tried, as pre- 
scribed in section nine hundred and eighty-four of this act. 
Other M- g 983. An action, for either of the following causes, must be tried 
vhere the in the county, where the cause of action, or some part thereof, arose : 
toerwf ^' To recover a penalty or forfeiture, imposed by statute; escept 

■TOSS. that, where the offence, for which it*is imposed, was committed on a 
lake, river, or other stream of water, situated in two or more countiea, 
the action may be tried in any county, bordering on the lake, river, or 
stream, and opposite to the place where the offence was committed. 

2. Against a public officer, or a person specially appointed to exe- 
cute his duties, for an act done, in virtue of his office, or for an omission 
to perform a duty, incident to his office ; or against a person, who, by 
the command or in the aid of a public officer, has done anything totich- 
ing his duties. 

3. To recover a chattel distrained, or damages for distraining a 
chattel. 

Uon" K- § ^^ ^'^ action, not specified in the last two sections, must be tried 
TOrtfeito in the county, in which one of the parties resided, at the commence- 
donee of ment thereof. If neither of the parties then resided in the State, it 
the iianioa. may be tried in any county, which the plaintiff designates, for that 

purpose, in the title of the complaint. 
wm'S' ^ ^^^' '^ '■^^ county, designated in the complaint, as the place of 
pniiMT trial, is not the proper county, the action may not witbetan ding he tried 
j^^ig'/ ""' therein ; unless the place of trial is changed to the proper county, upon 
Miuii. the demand of the defendant, followed by the consent of the plaintiff, 

or the order of the court. 
Defsmiui § 98ti. Where the defendant demands that the action be tried in the 
nKa"*" proper county, his attorney must serve upon the plaintiff's attorney, 
phangs 1 with the answer, or before service of the answer, a written demand 
Tngi^rfl- iit'cordingly. The demand must specify the county, where the defend- 
opon. ant requires the ai'tion to be tried. If the plaintiff's attorney does not 

serve his written consent to the change, a« proposed by the defendant, 

within five days after service of the demand, the defendant's attorney 

may, within ten days thereafter, serve notice of a motion to change th» 

place of trial. 
Whan § 987, The court may, by order, change the place of trial, in either 

chSiiire'oJ'B of the following cases : 
(riai*"^ 1. Where the county, designated for that purpose in the complunt, 

is not tlie proper county. 

2. Where there is reason to believe, that an impartial trial cannot bo 
had in the proper county. 

3. Wliere the convenience of witnesses, and the ends of justice, will 
be promoted by the change. 

Effppiof §988. Where the place of trial is changed to another county, the 
tbe^^e subsequent proceedings shall be had in the county to which the cbango 
oruiti. IB made, the same as if it had been designated in the complaint, as Uk0 •[ 
place of trial ; except as otherwise directed by the court, or provided ■, 
by the written conserit of the parties, filed with the clert. And the 
clerk of the county, from which it is changed, must forthwith delivi ^ 
to the clerk of the county, to which it is changed, all papers file<f ' 
the action, and certified copies of all minutes and entries i 
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to, which must be filed, entered, or recorded, as the case requires, 

i office of the last named clerk. 

89. An order to change the plkce of trial takes effect, upon the Effect of 
thereof, in the office of the clerk of the county, from which the changing 
of trial is changed. But for the purposes of the place of hearing, place of 

tion to set it aside, or an appeal therefrom, ^e place of trial is ^' 

ed unchanged. 

>90. An issue of law may be tried in any county, within the issues of 

ial district embracing the county wherein the action is triable; tStie!**^ 

kfter the trial, the decision and all other papers relating to the 

must be filed, and the judgment rendered must be entered, in 

Eust named county. 

Wl. This article is applicable to an action in the supreme court only. TUt arti- 

cable onlj 
to the 
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ARTICLE TmRD. 

SxawraovB, Cabb, asx> Motion fob a Nbw Trial. 

Mv 993. What rolings may be excepted to. 

998. Befoaal of court or referee, to find upon facts may be excepted to. 

994. When and how exceptions may be t^en, after close of trial by comi 

or referee. 

995. Id. ; during the trial, or upon the trial by jury. 

996. Ruling excepted to ; how reviewed. 

997. Case, when necessary ; how made and settled. 

998. When api)eal, etc., may be heard vnthout a case. 

999. Motion for new trial upon judge's minutes ; apx>eal from order there- 

ui>on. 

1000. When and how exceptions, taken upon a jury trial, heard at general 

term. 

1001. Motion for new trial at general term, when trial was by court or 

referee. 

1002. When motion for new trial to be made at special term. Restrictions 

thereupon. 

1003. Application of this article to trials of specific questions by jury ; spe- 

cial provisions applicable thereto. 

1004. Motion for new hearing, after trial of specific questions by a referee. 

1005. ¥1nal judgment, etc., not stayed, by motion for a new trial. Motion 

may be heard afterwards. 

1006. When exception not to prejudice motion for new trial. 

1007. Notes of stenographer may be treated as minutes of the judge. 

SM2. An exception may be taken to tbe ruling of tbe court or of a wbat 
few, upon a question of law, arising upon the trial of an issue of ^j^ffj ^ 
^ E xcept as prescribed in section one thousand one hundred and cepted to! 
jji^yct ims act, an exception cannot be taken to a ruling, upon a 
Pjjfca of fiwst. For the purposes of this article, a trial by a jury is 
*|Mad as continuing, uutU the verdict is rendered. 
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. S ^"3^ epos tbe tnal of an tBBoe of hct bj^ ■ iefere«. or by the court, 
wttkdot ft jaxj, A refbaal to make may ImMmg wtuterer, opoii a ques- 

' tioB «f Evt, wlMre a reqaest to find Iknopoa is seasonably made )>> 
iiilhu party, or a Bnding witboot any sfidenee tending to sustain it, 
ii a niHiig apon a qoestkm of law, widdB the meaning of the la»t 
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§ 9M. Vbere an iflsue of bet U tried by a referee, or by the court, 
■iAoot a jory. an exception to a toIid^, npoo a qneetioii of law, made 
after the eaoee ia finally sobnihted mint be taken, by filing a notice 
of the ezeeption in the ckvk's odiee, aad serring a copy thereof upon 
Ae attofBey for tbe advciBe party. "Re exception may be so taken, at 
any tiaie beAne the ez[HTmtion of ten days after eerrice, u[>ou the 
attorney Gor the exceptant, of a copy of the decision of tbe court, or 
report of the referee, and a written notice of the entry of judgment 
ttereopoD. If the notice of exception is filed before the entry of 6ual 
judgment, it must be inserted in the jodgment-rotl ; if afterwards, it 
must be annexed to tbe jndgment-roll. In either case, it constitutes a 
iMut of the papers, upon which an appeal from the judgment must be 

g 995. Id any other case, an exception most be taken, at the time 
when tbe ruling is made, nnlees it is taken to tbe charge given to the 
jury ; in which case, it most be taken before the jury have rendered 
their verdict. It must, at tbe time when it is taken, be reduced to 
writing by the exceptant, or entered in tbe minutes. 

g 99ft. A ruling, to which an exception is taken, as prescribed in the 
last four sections, can be reviewed only ui-on an appeal from the judg- 
ment, rendered after the trial ; except in a case, where it is expressly 
prescribed by law, that a motion for a new trial may be made thereupon. 

§ 997. Where a party intends to appeal irom a judgment, rendered 
after the trial of an issue of fact, or to move for a new trial of such an 
issue, he must, except as otherwise prescribed by law, make a case, ' 
and procure the s^me to be settled and signed, by the judge or tho 
referee, by or before whom the action was tried, as prescribed in tho 
general rules of practice ; or, in case of the death or disability of tha 
judge or referee, in ench manner as the court directs. The case mint 
contain so much of the evidence, and other proceedinjp upon the trials . 
as is material to tbe questions to be raised thereby, and also the excep- 
tions taken by tbe party making the case. If it afterwards becomaOi 
necessary to separate the exceptions, the separation may be made, uiA 
tbe exceptions may be stated, with so much of tbe evidence and uthe^ 
proceedings, as is material to the questions raised by them, in a caae* 
prepared and settled, as directed in tbe general rules of practice ; 
in the absence of directions therein, by the court, ii[Kin motion. It J 
not necessary to state, in a case, that a finding upon the facts, a 
ruling upon the law, was made, where the finding or ruling aptteatti j 
a referee's report, or in the decision of the court, upon a trial by r 
court, without a jury. 

§ 998. It is not necessary to make a case, for the purpose of 1 
for a new trial, upon the minutes of the judge, who presided at a li 
by a jury ; or upon an allegation of irregularity, or surprise ; 01 
a party intonds to appeal from a judgment entered upon a r 
report, or a decision of the court upon a trial, without a juiyi ) 
rely only upon exceptions, taken as prescribed in section nine bill 
and ninety-four of this act. 

§ 999. The judge, presiding at a trial by a jlry, may, in bia d 
tion, entertain a motion, made upon his minules, at the sune 1 
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wt aside the verdict and grant a new trial, upon exceptions ; or becnuae ,„ j ., 
tbe verdict i^ for excessive or insufficient damages ; or otherwise con- minuiet 
trary to the evidence, or contrary to law. If an appeal is taken from Sti^^jot 
the order, made upon the motion, it must be heari^ upon a case, pre- iiierenpun. 
pared and settled in the usual manner. 

§ IIWO. Upon the application of a party who has taken one or more wneo Hud 
eiceptions, tlie judee, presiding at a trial liy a jury, may, in hie dia- llons^J^Swii 
cretiou. at any time auring the same term, direct an order to be entered, npon* jo 
that the exceptions bo taken be heard, in the first instance, at the gen- Kirftt 
Hral term ; and that judgment ujwu the veniict be suspended, in the ff^"^ . 
mean time. At anytime before the hearing of the exceptions, th&-7s™^ ./// V 
order may be revoked or modi&ed, upon notice, in court or out or'^Vr r _ 
court, by the judge who made it; or it may be set aeide for irregu- / ^ o t^ 
lirity, by the court, at any term thereof. Unless it is ao revoked or 
Bet aside, the exceptions must be heard u^ion a motion for a new trial, 
«hich must be decided hy the general term. The motion is deemed 
lo have been made, when the order was granted ; and either party 
JBAy notice it for hearing at the general term, upon the exceptions. 

§ 1001. Where the decision or report, rendered upon the trial of an Hotian foi 
iBBue of fact by the court, without a jury, or by a referee, directs an Jf^li^ji, 
interlocuWry judgment to be entered ; and further proceedings must to™, when 
lie taken, before the court, or a judge thereof, or a referee, before a conrTor''' 
Sual judgment can be entered ; a motion for a new trial, upon one or reiaree. 
(Dore exceptions, may be made at the general tenn, after the entry 
of Ihe interlocutory judgment, and before the commencement of the 
bearing directed therein. The time within which the party must 
«xcepi., for that purpose, to a ruling of law, made, upon such a trial, 
hy the judge or the referee, after the close of the testimony, is ten daya 
m»T service of a copy of the decision or report, and notice of the 
«Btry of the interlocutory judgment thereupon. 

g 1002. Id a case, not specined in the last three sections, a motion for wTien 
a new trial must, in the lirst instance, be beard and decided at the "°JJ (^ 
special term, But where it is founded upon an allegation of error, in bemiK 
A finding of fact, or ruling upon the law, made by the judge upon the tJ^'*' 
trial, it cannot be heard at a special term, held by another judge; unless 
the jud^e, who presided at the trial, is dead, or his term of office has 
expireo, or he specially directs the motion to be heard before another 
judge. And a trial by a referee cannot be reviewed, by a motion for a 
Haw trial, fouuded upon such an allegation, except in a case specified 
in the last section. 

g Kwa. The provisions of this article, relating to the proceedings to Appiioft- 
renew a trial by a jury, are applicable to the trial, by a jury, of one or " "*" 

Dtcm specific questions of fact, arising upon the issues, in an action - -- 

triable by the court. But, except in a case siwciiied in section nine qotMoi 
faandred .'seventy of this act, a new trial may be granted, as to J^°y 
«me of tbe questions so tried, and refused as to the others ; and an [irmiHiout 
error, in tJie admission or exclusion of evidence, or in any other ruling K*^"^'' 
« direction of the judge, upon the trial, may, in the discretion of the 
court wfaicli reviews it, be disregarded ; if that court is of opinion, that 
mbetaiitial justice does not require that a new trial should be granted. 
Vkwe the judge, who presided at the trial, neither entertains a motion 
ftff & new trial, nor directs exceptions, taken at the trial, to be heard at 
the j^neral term, a motion for a new trial can be made only at the term, 
where tbe motion for final judgment is made, or the remaining issues 
of fact are trted, as th^case requires. 



I 



I 

~1 



] 



§§ 1004- 1008. TRIALS WITHOUT JURY. 

' '■ § 1004. In an actiou triable by the court, where a reference haa beeu 
new hear- made, to report upon one or more specific questions of fact, involved in 
oSitJape- *^^ issue, a motion for a new hearing may be made at a special term, 
oisonass- at any time before*the hearing of a motion for final judgment, or the 
referee^ ' tJ'i*! of ^^^ remaining iseuea of fact. The motion must be made upon 
affidavits, unless the court, or a judge thereof, directs a case to be pre- 
pared and settled. 
Fin^ i"^- § 1005. The entry of final judgment, and the subsequent proceedings 
M^iiiove^ to collect or otherwise enforce it, are not stayed by an exception, lie 
iw- ane™ preparation or settlement of a case, or a motion for a new trial, unless 
trial. Mo. an order for such a stay if* procured and served; and the entry, collec- 
bo"h"a"r5 tion, or other enfon-ement of a judgment does not prejudice a subseqaent 
ifterwarda motion foF a Dcw trial. Wber« a new trial is granted, the court m^ 
direct and enforce restitution, as where a judgment is reversed upon 
appeal. 
wTien ei- g 1006. The taking of an exception, upon a trial by a jury, or the 
w peejV statement thereof in a case, as prescribed in this article, does not prejn- 
Uon St "^"^ ^ motion for a new trial, on the ground that the verdict vaA 
new ri«i. Contrary to evidence ; but such a motion may be made, before or after 
the hearing of the exception ; or, in the discretion of the court before 
which the exception is heard, at the time of the hearing. 
Katuanf § 1007. The notcB of an official stenographer or assistant-stenog- 
ph°r"may rapher, taken at a trial, when written out at length, may be treated, in 
uminab^ the discretion of the judge, as the minutes of the judge upon the trial, 
- He for the purposes of this article. 
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TriaU mt}n)ut a jury. 

Bbctiom lOOS. If trial by jury waived, action muBt be tried by the court. 

1009. TriaJ by jury ; how woiveti. 

1010. Decision upou trial by the court, when to be Qled ; conaeqiM 

1011. Reference by consent ; when and bow made. 

1012. Qualification of the last Bection. 

1013. Compuleory reference for the trial of issues ; in what ci 

1014. Proceedings where the referanoe is for trial of part of the ia 

1015. Compulsory referents upon questions inddentally ariaing. 
lOie. Referee to be sworn. 
1017. Witnesses may be subpcenaed. 
lOlB. General powi^re of a ii>feree, upon a trial. 

1019. Referee's report j when to lie made, consequence of fUlore. 

1020. Double or other increaaed Jamages. 

1021. Decifiun of vuort oi' repoK of re^ree, upon trial of demoiTer. 

1022. Id. ; iqion trial of tbe whole issue of fact. 
1098. Parties may require court or referee tft determine ] 

1034. Qualifications of a referee. 

1025. Several referees maybe appointed. 

1026. Proceedinge regTilated where there are several refereaa. 

ifMaiby § 1008. In an action triable by ajury, if the parties waive the t 
i^Ted.wi. ^7 ^ j^^i of the issue of fact, the action must lie tried b; ^^ 
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without & jiiry ; unless a reference is directed, in a case prescribed bj- ^^^ 
law. But such an action, other than to recover damages for breach of uu irieii 
k contract, cannot be tried by the coiirt, without a jury, unlOBB tfie ""* """^ 
judge, presiding at the t.erm where it is brought on for trial, assents to 
such a trial. His refusal so to assent annuls a waiver, made as pre- 
scribed in aubdivision second, third, or fourth of the next section. 

g 100ft, A party may waive his right to the trial of the issue of fact, Trial by 
bv « jury, in any of the following modes: walVod.'* 

1. By failing to appear at the trial. 

2. By- filing with the clerk a written waiver, signed by the attorney 
for the party. 

3l By an oral consent in open court, entered in the minutes, 
4, By moving the trial of the action, without a jury ; or, if the ad- 
rerw parly so moves it. by failing to claim a trial by a jury, before the 
prndui'iton of any evidence upon the trial, 

§ lOlO, Upon a trial, by the court, of an issue of fact or of law, its Deciiioa 
dedsoQ, in vrntiug, must be tiled, in the clerk's office, within twenty by''Sio"'^ 
ixys after the final adjournment of the term, where the issue was tried. "'*,'•"> 
"it IB Dot so filed, either party may move, at a special term, for a new "o'nioii; 
ran that ground. If the decision has not been filed, when the ^"^^ ^ 
is beard, the court must make an order for a new trial, either aiiure. -j 
ily, or unless it is filed, within a time speciiiedin the order. If j 

for a new trial is made, or a contingent order for a new trial 

_, absolute, the costs of the former trial abide the event, 

{1011. Except in a case specified in the next section, the whole Bfroronce 
y of the issues in an action, either of fact or of law, must l^^au'ind' 
referred, upon the consent of the parties, manifested by a written ' 
■ulation. signed by their attorneys, and filed with the clerk. Where 
Btipulatiou does not name the referee, he may be designated by the 
on motion of either party. Where the stipulation names the 
e, the clerk must enter an order, of course, referring the issue or 
for trial, to that person only. If the referee named in a stipula- 
refuses to serve, or if a new trial of an action tried by a referee so 
" is granted, the court must apjKiint another referee, unless the 
itioti expressly provides otherwise. 
1012. But a reference shall not be made, of course, upon the eon- OnaliBoft. 
of the parties, in an action to annul the marriage, or for a divorce }|^° °i^' 
ifewparation ; or au action agtunst a corporation, to obtain a dissolu- 
ihereof, the appointment of a receiver of its property, or the dia- 
of its property, unless it is brought by the Attorney-General; 
acUon wherein a defendant, to be affected by the result of the 
a an infant. In a case specified in this section, where the parties 
It W a reference, the court may, in its discretion, grant or refuse 
>nce ; and, where a reference is granted, the court must desig- 
the referee. 
,MIS. The court may, of its own motion, or upon the application of comn 
par^, without the consent of the other, direct a trial of theJJ";_, 
m fiwi, by a referee, where the trial will require the examina- f*"" '^>Sf 
M a long account, on either side, and will not require the decision uhateaM 
fcull (piestions of law. In an action, triable by the court, with- l^i^e!^ M 
jiny, a reference may be made, as prescribed in this section, t<o 4M 

me whole issue, or any of the issues; or to report the referee's H 

le. iii«jn one or more specific iiuestions of fact, involved in the " 

'].re a, reference is made, as prescribed in the last section, proouod- 
. :i specific question of fact, involved in the issue, and the [bfjllj^ 
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enable the eaiiri to render judgment, they must be tried, either before 
a or after the filing of the report, as the court directs, and either by a 
jury, or by the court, without a jury, ae the case requires. Where 
they are tried by a jury, application for judgment must be made upon 
the verdict and the report, 
g 1015. The court may likewise, of its own motion, or upon the 
I application of either party, without the consent of the other, direct a 
reference to take an account, and report to the court thereon, either 
with or without the testimony, after interlocutory or final judgment, or 
where it is necessary to do so, for the information of the court ; and 
also to determine and report upon a question of fact, arising in any 
stage of the action, upon a motion, or otherwise, except upon the , 
pleadings. 
' § lOlS. A referee, appointed as prescribed in either of the foregoing |. 
sections of tliis title, must, before proceeding to hear the testimony, he r. 
sworn faithfully and fairly to try the issues, or to determine the ques- j; 
tiona referred to him, as the case requires, and to make a just and timj 
report, according to the best of his underetandiug. The oath may be ■ 
administered by an officer specified in section eight hundred and forh^ 3 
two of this act. But where all the parties, whose interest* will bB|, 
affected by the result, are of age, and present, in person or by att«i«4. 
ney, they may expressly waive the referee's oath. The waiver may b«jw 
made by written stipulation, or orally. If it is oral, it must be entere^i 
in the referee's minutes. '^[ 

% 1017. A. witness may be subpcenaed to attend before a referea^',. 
appointed as prescribed in either of the foregoing sections of this titJa^L 
to testify, and, in a proper case, to bring with Mm a book, docuiuenV 
or other paper, as upon a trial by the court. 

§ 1018. The trial, by a referee, of an issue of fact, or of an issue e 
law, must be brought on upon like notice, and conducted in like 
ner, and the papers to be furnished thereupon are the same, and i 
furnished in like manner, as where the trial ia by the court, without 
jury. The referee exercises, upon such a trial, the same power as ti 
court, to grant adjournments, to preserve order, and punish the vi ' 
tiou thereof. Upon the trial of an issue of fact, the referee exero 
also the sanie power as the court, to allow amendments to the summ 
or to the pleadings ; to compel the attendance of a witness by att 
ment ; and to punish a witness for a contempt of court, for non-atte 
ance, or refusal to be sworn, or to testify. Upon the trial of an ii 
of law, the referee exercises the same power as the court, 1 
party in fault to plead anew or amend; to direct the action to 1 
divided into two or more actions ; to award coste, and otherwise to dS 
pose of any question, arising npon the decision of the issue referred J 
him. The powers, conferred by this section, are exercised in like n 
ner, and upon like terms, as similar powers are exereised by the c 
upon a trial. 
§ 1019. Upon the trial, by a referee, of an issue of fact, or t 
e of law, his written report must be either filed with the clerk, o 
'■ ered to.the attorney for one of the parties, within sixty daya t 
time when the cause is finally submitted ; otherwise either paity^ 
before it is filed or delivered, serve a notice, upon the attorney tt 
adverse party, that he elects to end the reference. In such a caa 
action must thenceforth proceed, as if the reference had not 1 
directed ; and the referee is not entitled to any fees, 
§ 1020, Where the double, treble, or other increased dama| 
188 
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ipven by statute, the decision of the court, or the report: of the referee, ^1^^^^, 
must specify the sum awarded ae single damages, and direct judgment liaiDigea, 
for the increased damages, 

§ 1021. The decision of the court, or the report of a referee, upon D*cii 
the trial of a demurrer, must direct the iinal or interlocutory judg- pon' 
ment to be entered thereupon. Where it directs an interlocutory ^^tViS^ 
jndgnient, with leave lo the iiarty in fault to plead anew or amend, or » 
[wrmitriug the action to be divided into two or more actions, and no 
other iisuo remains to be disposed of, itmayalao direct the final judg- 
meut to be entered if tlie party in fault fails to comply with any of the 
directious given or terms imposed. 

g 1022. The decision of the court, or the report of the referee, upon id.; apou 
the trial of the whole issue of fact, must state separately the facte ^"iSfoj^ij"^ 
bond, and iJie coucJnsions of law ; and it must direct the judgment, orteot. 
be entered thereupon. In an action, where the costs are in tne dis- 
ition uf the court, the decision or report niiiat award or deny costs ; 
J, if it awards costs, it must designate the party to whom costs, to 
taxed, are awarded. 

S 1023. Before the cause is finally submitted to the court or the Partiei 
s, or within anch time afterwards, and before the decision or^Jg^^^^ 
is rendered, as the court or referee allows, the attorney for either "'.'J?™" 
ly submit, in writing, a statement of the facts, which he deems milie paJ-- 
led by the evidence, and of the rulings upon questions of law, ySJifioiu. 
he desires the court or the referee t« make. The statement must 
lip the form of distinct propositions of law, or of fact, or both, sepa- 
" "y stated; each of which must be numbered, and so prepared, 
n^>ect to its length, and the subject and phraseology thereof, that 
eouit or referee may conveniently pass upon it. At or before the 
when the decision or report is rendered, the court or the referee 
in the margin of the statement, the manner in which each 
ation has been <&aposed of, and must either file, or return to the 
try, tbe statemeut thus uoted ; but an omission so to do does not 
_ . the validity of the decision or report. 

;10S4. A referee, appointed by the court, must be free from all just Qnaiuie*- 
and no person shall be so appointed, to whom all the parties miSto^' 
except in an action to annul a marriage, or for a divorce, or a 
Hon. A judge cannot be appointed a referee, in an action 
^ it iu tie court, of wh ch he is a judge, eitcept by the written eon- 
of the parties ; and, in that case, ho cannot receive any compen- 
SB referee. 

195. Where tbe court is authorized to appoint a referee, it may, several 
discretion, appoint either one or three. And where a reference "aj'So (j 
by consent of the parties, they may select any number of poiowd. 
. not exceeding five. 
K88. Where the reference is to more than one referee, all must Procead- 
together, aod hear all the allegations and proofs of the parties ; ISSa™'*' 
a majority may appobit a time and place for the trial, decide any wbere 
"" B which arises upon the trial, sign a report, or settle a case. 8*™?^" 
of them may administer an oath to a witness ; and a majority fi"*""*- 
ent, at a time and place appointed for the trial, may 
an tSe trial to a future day. 
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AddlUoiul 
pro Villon 



Trial jurors, except in New-Tork and Kings counties; mode 0/ 
them, and of proamng their attendance. 

AXTIOLK 1. QaalificatioiiB and exemptioiiB iif trial jurors. 

S. Hode of delecting, drftwing. and procuring' the Utendance of 

jurors, in ordinary caaea. 
3. Mode of striking and. prociuing- a epecial jury, and of procuring 



ARTICLE FIBST. 

QVAUFICITIOKB AHD EXSMPTIOHB OF TbIAI, JdHOSB. 

Saonoa 1037. Qualifications nf trial jurors. 

I03S. Additional provision veBT'eclinp' property qualifications. 

1029. Cui'lain public oHlcei« disqualified. 

1030. Pei-RouH entitled to olajm esemption from service. 

1031. Evidenre of exeniplion in certain cases. 
10S2. When juroi- to be discharged from serving. 

1033. When juror to be eicoied from sen-ing-. 

1034, Application of this ardcle, as respects New-York and Kings ct 

§ 1027. Ill order to be qiialiAed to serve, as a trial juror, in a court 
of record, a person must be : 

1. A male citizen of the United States, and a resident of tbe cotin^. 

2. Not less than twenty-oue, nor more than sixty years of a^. 

3. Assessed, for personal property, belonging to him, in uis own 
right, to ihe amount of two hundred and fifty dollars ; or the owner of 
a freehold estate in real pi-uperty, situated in the county, belon^^to 
him in his own right, of the value nf one hundred and fifty dollars j or 
the husband of a woman who iis the owner of a like freehold eststa, 
belonging to her, in her own right. 

4. Intheposseseioiiofhia natural faculties, and not infirm or decrepit ' 

5. Free from all legal exceptions; of fair character; of approved.! 
integrity ; of sound judgment ; and well informed. 

§ 1028. But a person who was assesBed, on the la^t assessment-roll 
of the town, for land in his posseasion, held under a contract for ths 
purchase thereof, upon which improvements, owned by him, have been 
made, to the value of one hundred and fifty dollars, is qualified tu V 
serve as a trial juror, although h* ' 
fications, specified in subdivisio 
qualified in every other respect. 

§ 1029. Each of the foUoMing officers is disqualUied to eerre as ■ || 
trial juror: ' 

1. The Governor; the Lieutenant-Governor ; the Governor's private 
secretary. 

2. The Secretary of State; the Comptroller; the State Treasurer; , 
the Attorney-General; the State Engineer and Surveyor; a CaB»l 
Commissioner; an Inspector of State Prisons; a Canal Appraiser; Uw 
Superintendent of Public Inetruction ; the Superintendent of the Bank 
Department ; the Superintendent of the Insurance Department ; au<i 
the deputy of each officer, specified in this subdivision. 



) does not possess either of the quali- I 
■x third of the last section, if be if ' 
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EXEMPTIONS OF JURORS. 



§§ 1030-1031. 



3. A. memuer ot the Le^alature, during the eeedon of the hoinse, of 
Irhich he is a member. 

4. A. judge of a court of record, or a enrrogate. 

5. A sheriff, under-aheriff, or deputy -ahetiff. 
. 6. The clerk or deputy-tlerk of a court of record, 

§ 1030. Each of the following persons, although qualified, is entitled Bn[in«i to 1 
> exemptioD from service, aa a trial jurur, upon his claiming exemp- r-Mia ex. 
|oQ therefrom : t™E."«r. 

L clergyman, or a miniat«r of any religion, officiating aa such, mu*- 
jt following any other calling. 

rreddent officer of, or an attendant, assistant, teacher, or other 
, actually employed in, a State asylum for lunatica, idiots, or 
ilual drunkards, 

. The agent or warden of a State priw»n ; the keeper of a county 
; or a person actually employed in a State prison or county jail. 
. A pravticinK physician or surgeon, having patients requiring hig 
' professional attention. 
An attorney or counsellor at law rejrularly engaged in the practice 
pthe law, an a means of livelihood. 

A professor or teacher, in a college or academy. 
A person actually employed in a glass, cotton, linen, woollen, or 
mannfacturins company, by the year, month, or season. 
A superint.eiident, engineer, or collector, on a canal, authorized by 
laws of the State, which is actually constructed and navigated. ' 

A master, engineer, aaaistant-engineer, or fireman, actually em- 
ed upon a steam-vessel, making regular trips. 
\ A superintendent, conductor, or engineer, employed by a rail- 
company, other than a street railroad company ; or an operator, 
iistaut -operator, employed by a telegraph company ; who is actu- 
doiag duty in an office, or along the railroad or telegraph line of 
company, by which he is employed. 

3 officer, non-commissioned officer, musician, or private of the 

guard of the State, performing military duty ; or a person, 

been honorably discharged from the national guard, after five 

semce, in either capacity. 

A person who has been honorably discharged from the military 

ttf the State, after seven years' faithful service therein. But in 

to entitle a person to exemption, lujder this subdivision, his ser- 

it have been performed before the twenty-third day of April, 

hundred and sixty-two, either as a general or staff-officer, or aa i 

■, non-commissioned officer, musician, or private, in a unifonned 

J, company, or troop of the militia of the State, and armed, 

led, and equipped, according to law ; or a portion thereof, diir- 

l that period and in that capacity, and the remainder, aiuce the 

r-third day of April, eighteen hundred and sixty two, aa a mem- 

ihe national guard of the State, 

A member of a fire company, or fire department, duly organized 

ig lo the laws of the State, and performing his duties therein ; or 

I who, after faithfully ser\'ing five successive years in such a fire 

lay, or tire department, has been honorably discharged therefrom. 

A person otherwise specially exempted by law. 

(61. The evidence of the right to exemption, as prescribed in the BvidBocc 
•rtiou. is as follows : oi^Smi- 

ider subdivision second thereof, the certificate of the superiu- ttin oum, 
other principal officer of the asylum. 
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2. Under subdivision third thereof, the certificate of the warden, or 
other principal officer, of the State prison, or the sheriff of the county, 
as the case requires. 

3. Under siibdii'jsioii eleventh thereof, where the applicant is a non- 
comniisaioued officer, musician, or private, in a company or troop of the 
national guard, the certificate of the commanding officer of the companjr 
or troop, accompanied with proof, by affidavit, of the genuineness of 

' the signature thereto. 

4. Under the last clause of subdivision eleventh, or under Bubdivifiion 
twelfth thereof, in the discretion of the court, the discharge of the per- 
son from military service, if it ehows the facts entitling him tfl exemp- 
tion. 

B. Under the first clanse of subdivision thirteenth thereof, where the 
applicant is under the rank of foreman, the certificate of the foreman, 
or other chief officer, of the company, to which the applicant belcmgs, 
accompanied with proof, by affidavit, of the genuineness of the signa- 
ture thereto. 

8. Under the laet clause of subdivision thirteenth thereof, the certifi- 
cate of the chief engineer of the fire department of the city or village, 
where the service was performed, or of the mayor or president of the 
city or village. 

A. certificate, specitied in this section, must be dat«d within three 
montha before the time of presenting it, and filed with the clerk of tb» 
court, to which it is presented. 
'rm^^e ^ 1032. The court must discharge a person from serving as a trial 
diftcharKo<i jui'or, ill either of the following cases : 
ft™ BBfv- j_ Where it aatisfactority appears that he is not qualified. 

2. Where it satisfactorily appears that he is exempt, and he claima 
the benefit of the exemption. 

Where a person is discharged, for either of the causes specified in 
this section, the clerk must destroy the ballot, containing his name. 
WbBBiu- g 1033. Upon satisfactory proof of the facts, a court, at the term to 
exenieii wluch a person is returned as a trial juror, must exciise him from ser»- 
w" '°''''" i^S during the whole, or a portion of the term, in either of the follow- 
ing cases : 

1. Where he is a justice of the peace, or executes any other dril 
office, the duties of which are, at the time, inconsistent with his attend- 
ance as a juror, 

2. Where he is a teacher in a school, actually employed and sernog 
w such. 

3. Where, for any other reason, the interests of the public, or of llu 
juror, will be materially injured by his attendance ; or his own healt^, 
or the health of a member of his family, recjuires his absence ; or lie i> 
temporarily incapacitated, for any reason, from properly dlscha^ing 
the duties of a juror. 

Where a person is excused, in either of the cases specified in this 

section, the ballot, containing his name, must be relumed to the boi 

from which it was taken. 

aon'of cbie § ^034. Section ten hundred and twenty-nine of this act appliM 

Briicie, u throughout the State. The remainder of this article does not apply M 

New^York ^^ "''7 *■"! county of New- York, or the county of Bongs. 
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CHjU-. X-I 



SELECTING, ETC., JURORS. 



ARTICLE SE'JOND. 



C AlTBKDANCB OF TBIAL JCBOBS, 



■ 1035. Certain town ofHuei'a to mitke liFts of tiisJ jurors. 
1030. Names of juroifi to tm taken from aaaessment-roll. 
1037. Duplicate juroi' lists to be made and ftled. 
loss. County clerk to make and liepiisit hallote. 

1039. Coun^ clerk to destroy old ballots. 

1040. Jurors BO returned to serve for three years. 

1041. Wards of certain cities to be conadered towns, etc. 

1042. When and how many jurors, for courts of record, to be drawn. 
Ii>43. Notice of ctitiwing-, 

1IM4. tSheriff and county judg% to attend drawing. 
1D4!>. Sheriff or county judge, not appearing, to be again notified, etc. 
KUG. Certain oHicere required to be present at drawing. 

1047. Mode of drawinjr jurors j minute of drawing i Uetto be delivered 

1048. Sheriff to notify jurors and make return. 

1049. AppliciuitB to be furnished with copies of jury lists. 
lOnO. Names of jurors who have served, to be kept in separate box. 

1051. Juroi-a to be drawn from that box, when first box is exhausted. 

1052. A third jury box to be kept. 
10!>3. When old ballots therein to be deBtr(>yed, and new ballots deposited. 

1054. Jurore, when to lie drawn from third box. 

1055. How such jui'oi's to be notified. 
1006. Justice of supreme court, or county judge, may order drawing- of 

ailditional jurors. 
1057. Proceedings upon such order. 
I05S. For what couii^ and by whom, additional jnrors may be ordered. 

1059. How such additional jwora drawn and notified. 

1060. Power of county judge, as to attendance of jurors. 

1061. Powers of deputy county clerk, under this article. 
lOtia. This article not applicalile to New-York ami Kin^ira connties. 

S 1035. The supervisor, town clerk and aaaeBsors of each town, muat ceriaio 
I the first Monday of July, in the year one thousand eight ^^i^ 
'. and seven ty-eight, and in each third year thereafter, at a "1"^^"" _ 
B within the town, appointed by the auiwrvisor; or, in case of hisfnron, J 
JIbC, or of a vacancy in his office, by the town clerk; for the pur- H 

faf malDDg a list of persona, to serve as trial jurors, for the then ^ 

Mug three years. If they fail to meet, on the day specified in this " 

Sinn, they must meet as soon thereafter, as practicable, 
' 8HKS8. At the meeting, specified in the last aection, the officeru Nameeof 
sent must select, from the last assessment-roll of the town, and^^jj^™^^ 
I list of, the names of all persons, whom they believe to be qual- nfteMment 
u serve as trial jurors, as prescribed in the last article. ™ ' 

§1037. Duplicate lists of the names of the persona ao selected, ,i"'T>'ii'«» 
hnwing the place of residence, and other proper additions, of each ie'raade'" 
f them, as far as those particulars can be conveniontly ascertained,"'*'^*'^ 
t be made otit, and signed by the officers, or a majority of them. 
"b ten days aft«r the meeting, one of the lists must bp trana- 
l, by ihoee officers, to the county clerk, and filed by him ; and 
"iother must be filed with the town clerk, 
i 1038. On the first Monday of August, after the lists have been C' 
UMmitted to him, the county derk niuat prepare suitable ballote, by mole S_ 
ifiiig ihe name of each pei eon thus (selected, as contained in the llete, Jj^^ 
til lu^ ulnce of reddeiice. and orher iidiliMotr* on a sepiiiate piece of 
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paper. The ballots must be uniform, as nearly as may be, in appear- 
ance; and the clerk must depoait them in the box, kept for that 
piirpoae. 
cie^'w ^ 1039. Before depositing the ballota, the county clerk must deetmf 
destroy old each ballot, remaiuing in either of the boxes kept by liim, and contain- 
""■ ing the name of a resident of a town, for which a new list has beea 
transmitted. If, for any reiison, the list from a town is not received 
by the clerk, by the tirat Monday of August, it, or a new list, to be 
made ae prescribed for making the original list, must be transmitted) 
as soon thereafter as practicable ; and the county clerk must prepare 
new ballots, and destroy the old ballots, containing the names of r«- 
idents of that town, immediately after the receipt by him, of the lii) 
therefrom. 
ronuiiHd § 1040. Each person, whose name is contained in a list, so trani- 
tii wrvpror mitted, must, unless he is excused or discharged, serve, as a trial juror, 
j'Jwn. ^*^^ three years from the first Monday of August of that year, and 

thei'eafter until another list, from liis town, is received and filed, 

w»rdBoi- §1041. Each wurd of the city of Albany, or Utica, is considered a 

diiM' U) i)o t°w'< for the purposes of this article : and the supervisor and a^tseasor 

cnn-iilerru of that ward must execute the duties of the supervisor, towii clerk; 

it'uie'i'B and iieseasors of a town, as prescribed in the foregoing sections of this 

"J^ article ; except that a duplicate of the list of jurors, made by them, 

must be tiled in the office of the clerk of the city. In each of the 

other cities of the State, the like dutiett must be performed by the 

officers, and in the manner, prescribed by law. A city wfaereia two or 

more assessors are elected for the entire city, is conddered a town, for 

the purposes of this article, except where the officers who are to wi- 

form the duties of the supervisor, town clerk or assessor, as prescnbed 

in this article, are specially designated by law. 

when^and § 1042. Qo a day, designated liy the county clerk, not less than t<M- 

jiirar^'or' teen, nor more than twenty days, before the day afijiointfld for holding 

rBoor.°i "L ^^l* term of the circuit court ; or of the court, of oyer and fiTmitier. 

lie drown where a circuit court is not appointed to be held at the same time; w 

of the county court, except a term designated for the hearing wnl 

decision of motions, and trial and other proceedings, without a jury; 

or of the court of sessions, where a term of the county court is not 

appointed to be held at the same time ; or of a mayor's or recorder's 

court, at which issues are triable by a jury ; or on the day to which the 

drawing is adjourned, as prescribed in section one thousand and forty- 

five of this act, the clerk of the county, in which the term is to be held. 

must draw the names of thirty-six persons, and any additional numb«t, 

ordered according to law, to serve as trial jurors at the term. 

MoKoe or § 1043. At least six days before the drawing, the county clerk niusl 

*'°*' publish a notice thereof, in a newspaper published in the county, if 

there is one ; or, if there is none, he must affix a notice thereof, on the 

outer door of the building, where the term, for which the jurors are i" 

be drawn, is appointed to be held, He must also, at least three day" 

before the time appointed for the drawing, cause notice thereof to be 

served upon the sheriff of the county, and upon the county judge, W 

in case of his absence, upon the special county judge, or, in a coun'? 

where there is no special county judge, upon a justice of seseioDS. 

^^ly ""' S 1044. At the time sg appointed', the sheriff of the county, or Iw 

ju'ige to imder-sheritr, and the county judge, or, if notice has been served npM 

toSfna- another officer, in the absence uf tlie liitter. as pi-escribed in the W« 



DRAWING AND PROCURING JURORS. §§ ll) 45-1050. 

aectioti, eitber the county judge, or that officer, or both, muet attend at ' 
the clerk's office of the county, to witness the drawing of the jurors. 

g 1045. If the sheriff or under-sheriff, and either the county judge, sheriiror 
or, in It cuse specified in the last section, an officer in place of the county ["4^ not 
judge, do not appear, the clerk must adjourn the drawing of the jurore "Pp""'''^' 
to the next day. Thereupon, the clerk must forthwith cause to he L'otifl^^ 
«erved upon the absent sheriff or county judge, or two or more justices ^"= 
•f -the peace of the county, notice to attend the drawing on the 
adjourned day. 

§ 1046. If the sheriff or under-sheriff, and the county judge, or if ctTuunor- 
the sheriff, under-sheriff, or county judge, together with two justices of yiif,^ w 
the peace of the county, appear at the adjourned day, but not other- ^^^J'^ 
wise, the clerk must proceed, in the presence of the officers so appear- 
ing, to draw the jurors. 

5 1047. The drawing must be conducted as follows: Jj^J 

1. The clerk must shake the box containing the ballots, so as thor- jnroi 
ongbly to mix them. Ij,"^ 

2. He must then, without seeing the name contained in any ballot, n,i^ 
publicly draw out of the box one ballot ; and continne to draw, in like to«b 

one ballot at a time, until the requisite number has been 
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3. A minute of the drawing must be kept, by one of the attending 
^Bftem, in which must be entered the name contained in each ballot 
drswu. before another ballot is drawn. 

4. If, after drawing the requisite number, the name of a person has 
been draun, who is dead, or insane, or who has permanently removed 
from the county, to the knowledge of an attending officer, an entry of 
(Lai fact, must be made in the minute of the drawing, and the ballot, 
'-■■iiaining that person's name, must be destroyed. Whereupon, 
^L. Th-^r ballot must be drawn, in its place, and the name contained 
iberein must be entered, in like manner, in the minute of the drawing. 

5. The same proceedings must be had, as often as necessary, until 
flw requisite number of jurors has been obtained. 

8, The minute of the drawing must then be signed by the clerk, and 
fte odier attending officers, and tiled in the clerk's office. 

7. A list of the names of the persons so drawn, showing the place of 
midence, and other proper additions, of each of them, and specifying 
br what court and term they were drawn, must be made and certified 
Tw the clerk, and the other attending officers, and delivered to the 
neriff of the county. 

g 1048. The sheriff must, at least six days before the day appointed 
hr holding the term, serve, upon each person named in the list, per- 
Uy, or by leaving it at hie residence, with a person of proper age 
ffiscretion, a written notice to attend the term. He must file the 
the clerk of the court, at or before the opening of the term ; 
a retom, indorsed thereupon, or annexed thereto, under his hand, 
ing each person notified, and specifying the manner in which he 
notified. 

S ims. The county clerk, or the sheriff, must furnish a copy of the 
of trial jurors, drawn to attend a term, Ixi any person applying to 
u ifaerefor. and paying the fees allowed by law. 
8 1050. After the adjournment of the term, at which trial jurore 
ive lieeii returned, as prescribed in the last section but one, the clerk 
iA deposit the ballots, containing the names of those who attended 
i Hrred, in another box, kept by him. The ballots, containing the 
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names of tboae who did not appear and serve, which have not been 
box. * destroyed, as prescribed in article first of this title, must be returned 

to the box from which they were taken. 

bedniw^ § 1051. If, at the time of drawing trial jurors for a term, there is 

tram tiwi not a sufficient number of ballots remaining in the first box, the clerk, 

flrBt'imx™ ^^' drawing all the ballots therein, must^-^raw the necessary numbet 

BxiiBiinaii. from the second box, containing the names of those jurors who have 

before served, as prescribed in the last section ; and must continue to 

draw from that box, until new lists of jurors are transmitted by the 

town officers. 

jury'imx lo ^ 1052. The connty clerk must keep, in addition to the two boxes 

bekeiii, specified in the last two sections, a third box. in which he must deposit 

duplicate ballots, containing the names, with the proper additions, of all 

persons, selected and retiirned as trial jurors, who reside in the city or 

towu, where a trial term of a court of record is ap^ioiuted to be heltl. 

pursuant to law. 

JJJj^o''' § 1053. The ballots, kept in the third bos, must be destroyed by the 

(herelD b> clerk, and new ballots must be deposited therein by him, at the aaiue 

ffrtplmri™* time, and under like circumstances, as prescribed in this article, with 

now imiinu respect to the destruction of the old ballots, and the depositinir of new 

w^otobe § 1054. If a sufficient number of trial jurors, duly drawn and noti- 
diBwu lied, do not attend or cannot be obtained, to form a jury, the court 
nmm ihlrii may, in its discretion, direct the sheriff to draw from the third box, in 
the presence of the court, the names of as many persons, as the court 
deems sufficient for that purpose. 
Smrswbu § 1055, The sheriff must forthwith notify each jierson so drawn, and 
nouned. make a return, as prescribed in title fifth of this chapter, where tales- 
men are required to attend ; and the providons of that title apply lo 
each person ao notified. 
JanUceor § 1058. A justice of the supreme court, appointed to hold a term of 
ooBrt"rH' the circidt court, or to preside at a term of the court of oyer and ter- 
jmiKB^iiny I'lii'firt may, by an order under his hand, direct that such a number of 
order' jurors, uB he deems necessary, not exceeding twenty-four, be drawn for 
aiiiiiiional'^ that term, in addition to the thirty-six jiirors, to be drawn as pre- 
jocon. scribed in the foregoing sections of this article. A county judge may, 
in like manner, direct the drawing of a like additional number uf 
jurors, for a term of the county court, or of the court of sessions, to be 
held in his county. 
iTofleeii g 1057. An order, made as prescribed in the last section, must be 
iSctiMdi-r. delivered to the clerk of the county, in which the term is to be held, 
at least twonty days before the day appointed for the commencement 
thereof ; and the clerk mnst forthwith file it. This article applies to 
the additional jurors, so required to be drawTi. 
rorwhni § 105S. At a term of the circuit court, or court of oyer and terminer, 
byithoni" or of the county court, or court of sessions, an order may be made by 
jurore"™!}- *''*' court, rcnuiring the clerk of the county tja draw, and the sheriff to 
Wonii"t;fl. notify, any number of trial jurors, specified in the order, which the 
court deems necessary, to attend that term, or a term thereafter to b* 
held, either by original appointment or by adjournment, at the com- 
meiicenient thereof, or on a particular day, specified in the order, 
H«H«ii'-h § 1059. Tlie clerk must thereupon forthwith bring into court, all tli» 
jSrerl"""' boxes, wherein ballots, coutaiuiug the names of trial jurors are depoa— 
•''^S^j"" ited, as prescribed in this article ; and must, in the presence of th^ 
court, publicly draw &om such bos or boxes as the court directs, H» 
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nomber of trial jurors apecified iu t.he order. The clerk must make 
and certify two liate of tbe percioiis so dra^vii ; and must file one Jiat in 
feia ofiBce, and deliver the other to the sheriff. The sheriff must there- 
Dpon immediately notify each person so drawTi, to attend, as specified 
in the order. 

§ 1060. The county judge may, at the time of drawing trial jurors p 
to attend a term of the coutity court, or court of sessions, make an order, fj 
defd^atiiifj a particular day, daring the term, when the jurors must ic 
attend, or two or more jiarticnlar days, upon each of which a portion 'i 
of the jurors must attend. The sheriff must thereupon notify them to 
attend, as specified in the order. 

§1061. The deputy county clerk possesses, in the absence of the r 
county clerk from his office, or from the sitting of a term of the court, c, 
fle powers conferred by this article upon the county clerk. ^ 

g 1062. This article does not apply to the city and county of New- ai 
York, or to the county of Kings. t 
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1 1083. Wba.t courts may order it Bpecinl jui? lo be struck. 
1064. Pnrty obtiuDiii^ urder to frive eight iujb' notice. 
1066. MiBJeof stiikiiifT jury. 
lOM. Jiirfirw tm diiiwti lo he iintilieii to attend. 
lOfiT. Jury (o be fnrmed bh in nther cases. 

IOCS. ProvisiiiD where clerk nr coDimiHaioiier of jurors is ioterested. 
ItWS. Party applying- fur special jury lo pay eipenseB. 
1070. Ciipy of iii-ilei' foi' fnreipi jury lo be delivered to sheriff. 
iOTl, Mode of ubtainiug a fomgujurj'. 

§ 1063. Where' it appears to the court, that a fair and impartial trial ^ 
' isBue of fact, tnable by a jury, joined in an action, pending iu ", 
irae court, or in a superior city court, cannot be had without a "i 
jury, or that the importance or intricacy of the case requires such m 
_ , the court must make an order, upon notice, directing a special 
to be struck, for the trial of the isBue. The order must specify 
term, and it may specify a particular day in the term, when the 
m must attend. 

I HHH. Unless the order specifies, or direct* the officer, who is to p 
tttike the jury, to fix, a. time for the parties to attend, the party ob- " 
tliuiin^ it must give at least eight days' notice of the time, when he ei 
~^" attend, before the clerk of the county in which the action is triable, "' 
is triable in the city and county of New-York, or the county 
before the commisBioner of jurors, or, if it is triable in the 
court of Buffalo, before the clerk of that court, for the pur- 
liaving the jury struck. 

5. At the time appointed, the clerk, or, in his absence, the u 
ty-rlerk, or the commissioner, as the case requires, must attend at Jj 
fire, with the original Main or books, filed or kept in his office, aa 
ti by law, containing the names of the persons who are then 
to serve aa trial jurors ; and, in the presence of the parties, or 
lUomeys or counsel, must strike a trial jury, as follows : 
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-1071. STRUCK JURY; FOREIGN JURY. [chap, x 

1. The clerk, deputy-clerk, or commiBaioner, must select from the 
lists or books, tiie aames of forty-eight persons, whom he deems most 
itidiSereat between the parties, and best qualified to try the isaue; 
and must make and certify a list of those names. 

2. The party, on whose application the special jury was directed to 
be struck, or his attorney or counsel, may then first strike from the list 
one name ; the adverse party or hie attorney or counsel may then etrike 
therefrom one name ; and so alternately, until each party has stricken 
out twelve names. 

3. If either party fails to attend, at the time and place of striking 
the jury, or neglect-s to strike out a name, the clerk, deputy-clerk, or 
commissioner, must strike for him. 

4. The clerk, deputy-clerk, or commissioner, must thereupon make 
out ft list of the names of the twenty-four persona not stricken out, and 
roust certify that it is a correct list of the persons, drawn to serve aa 
jurors, pursuant to the order of the court. He must immediately de- 
liver the list 80 certified, and a certified copy of the order, to the 
sheriff of the county. If the list, from any ward or town cannot ba 
found, the clerk must make a. new list from the ballots then in use for 
jurors for that ward or town, and must use that list upon striking the 
jury, in place of the original list. 

g 1066. The sheriff must notify the persons whose names are con- 
ii tallied in the list, and must return the names of those notified, to the . 
t«rm, at which they are required to attend, as prescribed by law for 
notifying and returning ordinary trial jurors. 
= § 1067. From the persons so notified and attending, a jury must be 
formed for the trial, and the issue must be tried, as prescribed in this 
chapter with respect to an ordinary jury trial. The court has tlie same 
power to excuse or discharge a juror, and to caijee additional jurors to ' 
be drawn, or talesmen to attend, as upon an ordinary jury trial. But-j 
the court may, in its discretion, set aside an additional juror so drawiuJ 
or a talesman, upon the objection of either party, without a foniwl 
challenge. 

§ 1068. If it appears to the courir, to which an application for a s) 
cial jury is made, that the clerk, or the commissioner of jurors, as ' 
case may be, is interested in the action ; or is related to either of 
parties ; or is not indiiferent between them ; the court must app<niift| 
' "" intejR 
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imereaiBii. ^^^ disinterested persons to strike the jury. The persons so appoint 

possess, for the purposes of the action, all the powers conferred, by tUti 

article, upon the clerk, or the commiseioner of jurors. i 

fwin/ftir § 1069. The expense of striking a special jury must be paid by the' 

•iiectoi party applying for it, and shall not be taxed in the costs of the actiim. 

'"" ■" """ § 1070. Where an order for a trial by a foreign jury is made, a cert 

tified copy thereof must be delivered to the sheriff of the county, fnin 

i„ which it is io be drawn ; who must give notice thereof to the clerk «C 

lorTfobe that county, and also, in the city and county of New-York, or tJli| 

weherur. couuty of Kings, to ftie conmiissioner of jurors, at least twenty dayA 

before the first day of the term, at which the foreign jury is requimcfl 

to attend. 

Sbwfnia § ^^^^- ^^ '^^^'■^' °'' '° ^^^ county of Kings, the commissioner, ta 

■ foreign whom the notice is given, must draw the names of twenty-four person^ 

'"**■ in the snme manner, and in presence of the same officers, as prescribed. 

by law, with respect to ordinary trial jurors ; except that notice of the 

drawing need not he published. A certified list of the names drawn 

must be delivered to the sheriff, who must notify each person drawn, 

and make a return, as iu an ordinary case. 
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ARTICLE FOURTH. 

PbBALTIES POH NoS-ArrBHDAHOB. 

» 1073. Fine lo be impoBed (or non-atlendanoe. 

1073. Order to sbow cauae, when juror wae not perHOnHlIy notified. 

1074. Id. i if default was at circuit. 

1075. Duty of clerk and sheriff. 

1076. ProceedingH iiimn return of Boch order. 

1077. When pmceedings to cea»e, 

1078. TliU Miicle not applicable to New- York and Kings a 
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§ 1072. A person duly notified, as prescribed in this title, to attend ^°^",** 
> term of a court of record, as a trial juror, who, without reasonable frirnon-ai 
cause, neglects to attend, according to the notice, shall be fined a sum, wndaiiM. 
not lees than ten dollars nor more than twenty-five dollars, for each 
dar that be ao neglecte to attend. 

§ 1073, Where it appears, by the return of the sheriff, that the delin- orfar to 
quent waa personally notified to attend, the fine may be imposed by JJ^^ 
the court, at the term which he was required to attend. But where it whenjnror 
^tpears, by the return, that he was notified, by leaving the notice at ^^°n^j 
residence, the court must cause an order to be entered in its rain- ""'iflBd 
I, requiring him to show cause, on the first day of the next terra of 
the court, why a fine should not be im^iosed upon him. 

§ 1074, If the order is raade at a term of a cinmit court, it may, in w.; if de- 
flte discretion of the court, direct the deliTiquent to show cause, on the cirou"""" 
'oA day of the next term of the county court of the same county. 
§ 1075. The clerk must immediately deliver two certified copies of Duty of 
» order to the sheriff of the county, who must serve one copy on the "i"—^ 
Mtoquent personally, and return the other, with his proceedings 
ftereon, to the terra at which the delinquent is required to show cause. 
g 1076. If the sheriff returns the copy of the order as personally procsod- 
'i, or if the delinquent attends, in obedience thereto, the court i^S^^ 
anleea good cause is shown to the contrary, impose the proper raoti ortnH 
otbOTwrise it must make a further order, requiring the delinquent '" 

aw cause at the next term, why tlie fine should not be imposed, 
pirocoediugs under such an order are the same as under the first 
Similar orders must be made, from term to term, and similar 
ings t.aken, until the delinquent is personally served, or attends 
•bedience thereto. 

'7. But if it appears, from the return of the sherifl', or from any wbei. . 

■ ■ :nce, that the juror is dead, or insane, or has permanently **J^^** 
im the county ; or if a satisfactory excuse is rendered by 
in his behalf, for his default, the court may, in its discre- 
intinue the proceedings. 

This article does not apply to the city and cotmty of New- Thitart§oie 
to the county of Kings. «w7S'' 
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Triai jurors i 



Neii>-York and Kings counties ; mode of aeleeting them, 
and (y' procuring their attendanoe. 



ARTICLE FIRST. 



Tbcai. Jul 



B City i 
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BacrriOK 1079. Qiialificatipns of tiial Jurors, 
1080. Whn deemeil a resident. 
1061. PersoiiB exempt from serviue. 
1US2. Evidence of light U) uxetnption in can 

1053. Military otncera itMiuirtid to certify ti 

forming fiill militaJ? dutj- 

1054. Jury year ; length of jury service required nnd allowed. 



ir from attondAoee. 
n showing certain bdk 
Lst pi'oduce notice, etc 

as to attendance, eseOMi 






to decide u tn 
B liability to asnft 



When court may temporarily exciise Jul 
In other cases, juror to be excused only 
1067. Juror applying to court to be excused m 

1088. Service in a court not of recoi-d i when t 

1089. Clerk of court to certify to commisaione 

fines, etc., of jurors. 
lOM. Commissioner or juroi-s to select trial ju 
1091. Commissioner may appoint asaistants, 

1093. All public offii^i-s renuired to aid the < 
1098. Expenses of comiiiitaioner's office ; ho 

1094. Ustaof jumra to lie prepared, etc.! 

exemptions. 
•1095. Peroons may t>e reijuired to tesUfy ae to ju. 
Penalty for disobedience. 

1096. CoinmisHioner lo retui'u lists to comity clerk ; 

1097. Old ballots to he (Jestroyed and new bailots deposited; snppto' 

meutal lists ; new ballots therefor. 

1098. Number of jurors to be drawn for each term of cnnrl of record. 

1099. When jurors to be drawn ; what officers to atl«nd drawing. 

1100. Notice of drawing. 

1101. Proceedings if omcers do not appear. 

1102. When jury to be drawn on adjourned day. 

1103. Mode of drawing; minute i lists. 

1104. Id,; where teim conHBt« of two or more parte. 

1105. Commisaioner may lesue notice Ui jurora drawn. 

1106. Sheiiff to notify jurors and make return. 

1107. Clerk of court to certify as to mode of sen-ice. 

1108. Court may order new panel lo be drawn dunng term. 

1109. Court of record to fine juror for non-attendani« ; power to remit 

1110. Juror may also be arrested and compelled to serve. 

1111. JuiYirs for district courts J how selected; punishment for non-BttMid- 

ance ; clerk's duty i penalty for neglect. 
Ilia. Sheriff's jury ; how selected, etc. 

1113. Proceedings before coram isaiooer, lo remit oi- enforce jury fines. 

1114. Board for enforeemeut of juiy fines; proceedings before it. 

1115. General powers of boai'd, 

1116. Comraisffloner to issue warrant to collect fines ; shei-iif 's powetB «w 

duties thereupon, 

1117. Uncolleeted fines to be docketed, and enforced as judgments, 

1118. Commiasioner lo receive fines, etc. His account; how rendertu, 

and settled. 



CHAP. I.] JURORS IN NEW-YORK. §§ 1079- 

lllS. Cari>or>tion altiirney to proaecule for pen&mee; eoiiiproniiB«, etc., 

of action. 
1130- Penalty, for physician giving Talse cerCiScsta. 

1121. Persons required In furnish informntiau ; penalty for refusal) etc. 

1122. Punishment for bribery of (illicer, etc., by juror drawn. 

1123. Id-i for officer accepting bribes, ek. 
1134. Id.; fpr concealing offer to take bribe, etc. 
1125. False swearing ; when perjury. 

g 1079. In order to be qualilied to serve, as a trial juror, in a court §^^^^ 
in the city and county of New- York, a person must be : triaijurow 

1. A male citizen of the United 8tates, and a resident of tliat city 
an<l county. 

2. Not less than twenty-one, nor more than seventy yeara of age. 

3. The owner, in hi.'s own right, of real or personal property, of th*! 
value of two hundred and tiny dollars ; oi the husband of a woman 
who ia the owner, in her own right, of real or personal property of that 

line. 

4. In the possession of his natural faculties, and not infirm or 
decrepit. 

5. Free from all legal exceptions ; intelligent : of sound mind and 
good character; and able to read and wnte the English language 
anderatandingly, 

§ 1080. A person dwelling or lodging in the city and county of New- who 
Yiwk, for the greater part of the time, between the first day of October Jl^idmi' 
Urd the thirtieth day of June next thereafter, is a resident of that city 
ud county, for that jury year, within the meaning of the last section ; 
ud it is not necessary, that he should have been assessed, or should 
kave voted there. 

8 1081. Either of the following persons, although qualified, is entitled p< 

■ an exemption from service, as a trial juror, upon hia claiming an 1^' 
txemption. a^ prescribed in this article : ^ 

1, A clergyman, or a minister of any religion, officiating ae such. 
Mod not following any other calling. 

i. A. practicing physician, surgeon, or surgeon dentist, having patients 

a airing his daily professional attention, and not following any other 
ing. 

3. Anattomeyorcounsellor at law regularly engaged in the practice 
efthe law, aa a means of livelihood. 

, 4. A professor or teacher in a college, academy, or public school, not 
^knring any other caJling. 
B. The bolder of an office, under the United States, or the State, or 
n city or county of New- York, whose official duties, at the time, 
{nrent his attendance as a juror. 

6. A coosnl of a foreign nation. 

7. A captain, engineer, or other officer, actually employed upon a 
'— d, making regular trips ; or a licensed pilot, actually following 

calling. 

8. A su))eriritendeiit, conductor, or engineer, employed by a railroad 
apwiy, other than a street railroad company ; or a telegraph oper- 
br, einJ)Ioyed by a telegraph company ; who is actually doing duty 
lu oSee, or along the railroad or telegraph line of the company, by 
Udi he is employed. 

•• i grand juror, or a sheriff's juror, for the year, selected pursuant 
ikw. 
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10. All officer, non-commissioned officer, miiBician, or private, actually 
aerv-ing in a brigade, regiment, battalion, company, or troop, of the 
national guard of the State, uniformed and equipped, according to 
law, and faithfully performing his duty, by making the parades, and 
attending the drills, inspectioiia, and reviews, required by law ; or a 
general or staff-officer, actually performing duty as such ; or a person 
who has been honorably discharged from the national guard, after fi»e 
years' service, in either capacity, 

11. A person who has been honorably discharged from the military 
forces of the State, after seven years' faithful service therein. But iii 
order to entitle a person to exemption, under this subdivision, hia 
service must have been performed before the twenty-third day of 
April, eighteen hundred and sixty-two, either as a general or staff- 
officer, or as an officer, non-commissioned officer, musician, or private, 
in a uniformed battalion, company, or troop, of the militia of the State, 
and armed, uniformed, and equipped, according to law ; or a portion 
thereof, during that period aud in that capacity, and the remuiuder, 
since the twenty-third day of April, eighteen hundred and sixty-two, 
as a member of the national guard of the State. 

12. A person who, after faithfully performing the duties of a Sremsn, 
in a fire company or fire department, duly organized according to tbt 
laws of the State, for five successive years, nas been honor&oly dis- 
charged therefrom. 

13. A person who is physically incapable of performing jury duty, 
by reason of severe sickness, deafness, or other physical disorder. 

14. A person holding office under the fire or police department of tbe 
city ; or otherwise specially exempted by law. 

§ 10S2. The evidence of the right to exemption, as prescribed in Hu 
i last section, is as follows : 

1. Under subdivision tenth tliereof, where the applicant is a member 
of a company or troop, the certificate of the captain, or other command- 
ing officer thereof, dated within three months of the time of presenting 
it. Or the commissioner of jurors may, in his discretion, receive the 
certified list, specified in the next section, as sufficient evidence thereof. 
Where the applicant is a regimental officer, or a stalT-officer, the evidence 
of the right to exemption is the certificate of the major-general, or other 
officer, commanding the first division. 

2. Under subdivision tenth thereof, where the applicant has been 
discharged, or under subdivision eleventh or twelft>h, the certificate of 
discharge ; and, where it does not show all the facts, the affidavit of 
the applicant, or of another person acquainted with the facts, 

3. Under subdivision thirteenth thereof, the certificate of a reliaUe 
physician, or the affidavit of the applicant, or both ; or any other evi- 
dence satisfactory to the CDnimissioner. 

4. Under any other subdivision thereof, an affidavit of the applicAnt, 
or an affidavit satisfactory to the commissioner, of another person in his 
behalf, stating the facts, entitling the applicant to exemption. Each 
certificate specified in this section, must be accompanied with satis- 
factory proof, by affidavit, of the genuineness of the signature thereto; 
and each affidavit and certificate must be filed with tne commlstdoner 
of jurors, and must be kept open by him, at all reasonable times, to 
public inspection. 

§ 1063. The captain, or other commanding officer, of each company 
or troop, in the first division of the national guard, must deliver to the 
commissioner of jurors, on or before the first day of July in each year, 
202 
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and at auy other time when he may require it, a lint, certified by him, ,(„„,, j^ 
containing the full name and residence of each member and officer of '«,n, par- 
his company or troop, who is uniformed and equipped, and faithfully jiiril^jfi^ ■ 
performs his duty, as prescribed in subdivision tenth of the last section rj * — ' 
Dot one. No other name shall be inserted in the list. The list must 
he filed in the commissioner's office. The major-general, or other officer, 
coimaauding that division, miist, when necessary, issue orders to carry 
I tliia section into effect. He must also furnish to the commissioner of 
I jnroni, when so required, a list, certified by him, containing the name 
I ud residence of each officer or other member of that division, not com- 
foaed in the lists of the companies and troops. An officer, who neglects 
wrefuses to perform the duty, specified in this section ; or who includes, 
b a list certified by him, the name of a person who is not described in 
Gbis section ; or who gives a false certificate, in a case specified in the 
lut section ; forfeits the sum of fifty dollars for each ofience. 

§ 1084. The jury year, in the city and county of New- York, com- jury tmii 
mencos on the first day of October. A. person who has actually served, l^??^?.' 
ti a trial juror, in a court of record of the Btate, within that city and tIm re- 
Cotmty, twelve days within a jury year, is entitled to be discharged by ilowB^^ 
fte court ; except that he shall not be discharged, until the close of a 
dial, in which he is serving, when the twelve days expire. A person 
discharged, as prescribed in this section, ia, thereafter, during the same 
jury year, exempt from jury service in any county of the State. Where 
the certificates of one or more clerks of the courte, made as prescribed 
lO section ten hundred and eighty-nine of this act, show that a person 
is entitled to a discharge, as prescribed in this section, the commissioner 
|tf jurors must, upion request, certify to the fact. A person cannot serve 
■Batrialjuror.incourtaof record, atmore than two terms in a jury year. 

§ 1085. The judge, holding a term, may, in his discretion, excuse a whea 
kial juror from service at that term, for not more than three days at a '^^}„^^ 
time, where the exigencies ofhis business require hie temporary exemp- nijexouj* 
tion. The judge may also discharge, for the term, one or more jurors, iS<oU^* 
notified and attending, whose further attendance ia not required for the ■''^*- 
bial of i«ues at that term. Or he may discliarge, until a day certain, 
me or more jurors, notified and attending, wbuse attendance will not 
be required, for the trial of issues, until tViat day. Each juror, so dis- 
diuged until a day certain, must attend at the opening of the court on 
that day, and thereafter until he is discharged, without further notice. 
If he fiaila so to do, be ia liable to the sam« punishment, and the sama 
noceedings must be taken, as if he had failed to attend, at the time 
ftxed in the notice given tji him. 

§ 1066. Except as prescribed in the last section, a court or a iiidge in "<'»' 
■hall not excuse a person, liable to serve as a trial jiiroT: and duly orawn 2b«'i^ _ 
■ad BoUfied, unless it b shown, by the onlh of the juror, or, if he is ™*S1J^!ISL1 
unable to attend, by the oalh of another person, acquainted with the ^f^i?y^t 
tida, that be U then neceaarily abeent from the city, and will nut ^ 
reurn in time to serve ; or that the interest* of the public, or <if tli« 
juror, will be materially itijored by his attendance ; or that he u pliyslc- 
•lljr unable to serie ; or ilit hie wife, or a near relative of himn^lf or 
lia wife, has recently died or is dangerously rick. Where a penoo 
Dable to serve is excused, in a cas* epedfled in tliis aectiMi, or where a 
iKnon, notified to aileud a term, as a trial jaror, is entitled to, and 
claime an exemption, he can be excused only by the jodf^e, holding tlw 
km. which he has been notified to atteiuL ttudi an excuse does not 
»lend beyond that term. 



S§ IMttMlOO. 



JURORS IN NEW-YOEK. 



[CSAF. I. 

)aTiJ fur each failure or refusal. Que or more successive Dotices msy be 
served apon the same person, where he fails to attend, as required by 
a former notice ; and he is liable to the same penalty, for each failure 
BO to attend. But the commissioner may, in his discretion, difipeii»e 
with the pergonal attendance of a person so notilied, where auutlier 
person, cognizant of the facts, is produced and teetilies in his stead - 
and where a person has bo attended twice, he cannot be required U 
attend again, in the same jury year. 
So""r» ^ 1098. On or before the first day of October, in eac'h year, the com- 
i«tnni uiu missioner must return to the clerk of the city and county of New York, 
Sort^ftor- **• ^ ^^^ ^^ ^*^ office, certified copies of the lists, prepared by him, of 
rccHoD of the persons, liable to serve as trial jurors in the courts of record, for . 
^'*' the ensuing jury year. He may, from time to time thereafter, strike ^ 

from the lists kept by him, the name of a person, who is found by him - 
to be exempt or disqualified. In that eu^e, he must record the reason _- 
why the name is stricken off. 
w'be^e"' ^ 1097. When the certified copies of the lists have been returned, i 
MToyed prescribed in the last section, the ballots for trial jurors, used in t' 
b^ioude previous year, must be returned, by the county clerk, tj> the commiHi-J 
pmiied: fiioner, who must destroy those which are not required for the curr 
menui J'Ty year. The ballots for the current jury year must be prepared 6 
u»i«; new the commissioner, who may use, for that purpose, so many of the h 
ibsrafar. lots, prepared fur the previuiis year, as he deems expedient. The b 
lots, so prepared, must be delivered by the commissioner to the 
clerk, and depiosited by the county clerk, or his deputy, in a bux, 4 
prescribed in article second of title third of this chapter. The comniii 
sioner may, from time to time thereafter, return certified copies < 
additional lists, containing the names of persons, liable to serve as b ' 
jurors, which were omitted fi-om the furmer lisle ; and ballots, contt 
ing those names, must be prepared in like manner, and used for I 
residue of the jury year. 
joTOT»*tij'*' § 1098. The number of trial jurors, to be drawn for each term, t 
be drawn eoch separate part of a term, of jl c-ourt of record in the city, at whl 
Mrm'S issues of fact are triable by jury, must be fixed by a general i 
<»i"Jpr the court., or. if it is not so fixed for a term, or a oeparaie purl c 
term, by a written order of the judge, appointed to hold the saj 
The order, or a certilied copy thereof, must be filed in the office of tl 
county clerk. If the uumlier has not been fixed, in either mode,4| 
the time of the drawing, one hundred trial jurors must be drawn i 
each term, or for each part, if the term consists of two oi 
parts, 
whenjii- § lOflU. On a day, designated by the county cleik, 
dr^vn; * fourteen, nor more than twenty days, before the diiy ap]toiut«d I 
cer» w"?!^ holding, in the city, a term of a court of record, at which i^uea j 
lend draw- fact are triable by jury, the commiaaioner of jurors, in person, or b_ 
'"«• assistant designated- by him; the sheriS' of the city and couutr^ 

New-York, in person, or by hie under-sheriff; and one or more y^U 
of courts of record, residing in the city, must attend, at the omctB 
the county clerk, to witness and assist in the drawing of trial JDl 
for the term. 
KoHoe or 3 1100. At least six days before the drawing, the county clerk a 
nynas- publish notice thereof, in at least tliree newspapers, publiehed in 

city. He must also cause written notice thereof to be served upoik. ■■ 
^H sheriff, the commissioner of jurors, and at least three judges of a' 

^^b ' more courts of record, residing in the city. 
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§ 1101. If at Jeas'o one judge of a court of record, residing in the p^^ '^ 

dty, and also the commissioner of jurors, and the sheriff, in person, or ingiirt 

represented, as prescribed in the last section but one, do not attend, the .p",^. 

clerk, or, in his absence, the deputy-clerk, must adjourn the drawing 

to the next day. Thereupon the clerk must forthwith cause to be 

»er»'ed, upon the absent commissioner or sheriff, and upon at least three 

judges of one or more courts of record, residing in the city, written 

notice, to attend the drawing upon the adjourned day. 

1 § 1102. If the officers, specified in section ten hundred and ninety- "'ii*nJ' 

L lune of this act, attend upon the adjourned day, but not otherwise, the '°„ Jfjj" 

I clerk, or, in his absence, the deputy-clerk, must proceed, in their pres- *'i ■'"y- 

I ence, to draw the jurors. 

g 1103. The drawing must be conducted as follows: o'"''tai 

1. The comity clerk, or his deputy, must shake the box containing lilinow; 
Sie ballots, so a.« thoroughly to mix them. '^'"■ 

2, He must then, without seeing the name contained in any ballot, 
Lpablicly draw nut of the box, one ballot ; and continue to draw, in like 
■ nuttiner, one ballot at a time, until the requisite number has been 
Kdnwn. 

. A minute of the drawing must be kept by one of the attending 
ten, in which must be entered the name, contained in each ballot 

, before another ballot is drawn. 
. After drawing the requisite number, the minute of the drawing, 
tinin^ the namei^ of i.he persons drawn, with the proper additions 
h, and specifying for what court and for what term they were 
, must be signed by the clerk or his deputy, and the attending 
>, and filed in the clerk's office. 
g 1104. If the term consist* of two or more separate parts, tlie trial w,i wh 
B for each part, must be drawn, and a minute of the drawing must ei>u of nm 
le, signed, and filed, and the subsequent proceedings must be 2^™"^ 
le, as if it was a distinct term. 
1105. The commissioner may issue, to a trial juror so drawn, a uommis. 
1 notice, informing him that he has been drawn, and will he duly ^i^|n™' 
3 by the sheriff, and containing copies of such portions of this nca » 
I, aa the commissioner deems advisable, drawn. 

(1106. The clerk must deliver, to the sheriff, a certified copy of the SberUrio 
I, or of each minute, if there are two or more. The sheriff must J!^^|JS' 
y each juror, named therein, to attend the term or part, for which mukc re- 
s drawn, by serving upon him, at least six days before the com- ""^ 
nnent thereof, a tiotace, addressed to him, stating that lie has 
n drawn as a trial juror for, and is required to attend, the tenn or 
t, specified in the notice. The notice miiy be served personally, or 
■ W&viug it at the juror's residence, or usual place of business, with a 
"II of proper age and discretion. Before the commencement of the 
or part, the sheriff must file, with the clerk, the certified copy of 
faint«, with a return, under his hand, indorsed thereupon, or 
' 1 thereto, naming each person notified, and specifying the 
f in which he was notified. 
^. The clerk of each court, for a term of which trial jurors are cierkoC 
A to attend, by the sheriff, must certify to the clerk of the board J^ 
^iian,* each case, where less than a majority of the persona, to mi. ._ 
n a minute of a drawing, are returned as personally served, **"'*•■ 
d of aldermen are prohibited from allowing or paying any fees 
_ f> the sheriff, for notifying any of the persons named in that 
•,w fcr nuking a return thereupon. A, clerk of a court, who 
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omits to notify the clerk of the board of alderman, ae prescribed in tbii 
eectioii, is liable to a penalty of one hundred dollars, for each omieaon, 
to be recovered by any person suing therefor. 

§ 1108. At any lime, during the sitting of a term of a court of record 
s in the city, the court may direct an additional number of trial juKOT 
" to be drawn, for the term, or for the part, at which the order is made. 
The order must specify the number to be drawn, and the time of draw- 
ing. The drawing may be made, either in open court, under the 
direction of the judge ; or in the ordinary manner, except that noliceis 
not required. The sheriff must forthwith notify the jiirore drawn,by 
Buch a uotice as the court directs, to attend the term or part, at the 
time apeciSed in the order, 

§ 1109. Where a peraon, duly drawn, and notified to attend a tenu 
of a court of record, as a trial juror, fails to attend, at the time specified 
in the notice, or from day to day, the court, at that tenn, must iuil)a8f 
upon him a fine of not less than fifty nor more than two hundred and 
fifty dollars. A fine thus imposed may be wholiy or partly remitt*!, 
by direction of the judge, in open court, before the end of tlie saiue 
term, and upon good cause shown ; otherwise it shall not be remitr«d, 
except as prescribed in sections eleven hundred and thirteen irnil 
eleven hundred and fourteen of this act. Each remission, bo made by 
the judge, with the reason therefor, must be entered in the miimtes of 
the court. This section applies to a special juror, as well as to an ordi- 
nary trial juror. 

g 1110. Where a person, duly drawn and notified, fails to atteml 
and serve, at a term of a court of record, as required by law, witbout 
having been excused, the court, besides imposing a fine, as prescribed 
in the last section, may direct the sheriff la arrest Mm, and briu^^hiia 
before the court. ; and, when lie has been so brought, it may, in its die- 
cretioii, compel him to serve. 

§ 1111. A list of trial jurors, for each of the district courts, must be 
selected by the commissioner of jurors ; and must consist of not leai 
; than fifty, nor more than one hundred jurors. A person shall not be 
placed upon such a list, who does not reside in tlie district., in whicb 
the court is held. The judge of each district court must impose a fine 
of twenty-five dollars, upon each person, duly drawn, and notified to 
attend the court, as a trial jiirer, who fails to attend, as required by the 
uotice. The clerk of the court must, within ten days thereafter, tmiis- 
mit to the commissioner of jurors a certificate, showing that the fine 
has been so imposed, and stating how the notice to attend was served 
upon the deliuquent, in order that the same proceedings may be had, 
as in the case of a delinquent juror in a court of record. A judge, or » 
clerk, who violates this section, forfeits one hundred and &Ity dollan 
for each oflence. 

§ 1112. The l)oard for the selection of grand jurors must, at the time 
when it selects the grand jurors for each jury year, also select, from 
the lists of trial jurors for that year, the names of not less than one han- 
dred and twenty, nor more than one hundred and fifty persons, to con- 
stitute the sheriff's jurors, for that jury year. The commissioner «" 
jurors must forthwith transmit, to the sheriff of the city and county of 
New- York, a list, certified by him, containing the names of the peiwu* 
BO selected, with the proper additions of each, and showing that they 
have been selected, as prescribed in this section. The sheriff must cbubJ 
ballots to be prepared, as prescribed in article second of title thijdw 
this chapter, and to be deposited in a proper box. Where the eberiff >* 
208 
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authorized or required by law, to empanel a jury for any piirpoee, the 
requisite number of ballota must be drawn from the box, as prescribed 
in that article, by the sheriff, or by his under-sheriff, ur deputy-sheriff. 
But the sheriff may, in his discretion, divide the names contained in 
the list, into three panels, each containing an equal number of names, 
as neitrly as may be. In that case, he must designate the months, in 
nhicti eavh panel will be used, so that the jury duly shall be distributed 
«4ually, as nearly as may be, among the jurors ; and ballots shall be 
de{>oaited in the box, at the beginning of eacli mouth, containing the 
oames of the jurors designated for that month. 

§ 1113. The commlsBJoner of jurors must cause a notice to be served Proceod- 
oponeat^h delinquent trial juror, returned as having been fined, stating coSmfi?"* 
the amount of the fine, and the term at which he was fined, and requir- ""^^f- " 
ing him to atrend before the commissioner at the latter's office, on a ^ibro 
^teciiled day and at a specified hour, and show cause, if he has any, J"^' "■ 
why the tine should lie wholly or partly remitted, or why payment 
of the Sne should not be enforced. The notice must be served at least 
fix days before the day therein specified. If the sherilt's return shows 
that notice to attend, as a trial juror, was personally served upon the 

Gnon fined, the notice to show cauee, as prescribed in this section, may 
served upon him either personally, or by leaving it at his residence, 
. neual placeof business, with a person of suitable a^e and discretion; 
otherwise it must be served upon him personally. If a pei-son so noti- 
fied fails to attend, the fine must be enforced. If he attends, he may 
demand a he:iring before the board for the enforcement of jury fines; 
l^erwise the conmiissioucr must decide nith respect to the remission 
tf the whole or any part of the fine, and the sufficiency of the cause 
inwa, if any, and hia decision is conclusive, with respect to that fine, 
the person fined, within ten days thereafter, serves upon him ti 
mitten demand of a hearing before the imard of enforcement. In 
tkat case, the commissioner must appoint a time for the hearing ; and 
fli0 person fined must then attend without further notice. 

§1114. Tiiepresidingjuaticeofthaeupremecourtjin the first judicial Board 
draartment, the chief-judge of the court of common pleas, the chief- m/nio 
^fiige of the superior court, the chief-justice of the marine court, the )">' "' 
tiayor, the recorder, the city judge, the judge of the court of general FngmlS 
IHmons, and the commissioner of jiuors, constitute the board for the "' 
lofbnement of jury fines. The board must meet, at the office of the 
sinner of jurors, on the last Monday in October in each year, 
the last Monday of each month thereafter, until and including 
IbUowing month of June ; and as much oftencr, as the business 
IB it requires. Tliree members of the board constitute a quorum. 
board, either upon a hearing, or when acting upon the commis- 
(r'a decision, as the ease requires, has exclusive power, except as 
ii tliia article otherwise prescribed, to remit the whole or any part of a 
The board, or the commissioner, may, in its oi- his discretion, 
testimony, or determine a case upon aifidavits ; and may, from 
ome to time, adjourn the hearing or final disposition of a particular case. 

i 1115. The hoard may compel the attendance of any person, required Ganen 

ta^lpear before it, aa prescribed iu the last section but one. it may ^^^^ 

)Wie a warrant, directed to the sheriff of the city and county of New- 

i, commanding him to arrest, and bring before the board, a person, 

tbils Ut attend, at the time appointed for hearing his case, or to 

n Kne imposed upon him, and not remitted by the board. If a 

Jtkqoent trial juror, duly drawn, and returned by the sheriff as per- 

juily notified to attend a term, or personally notified to attend before 
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''^ '' *' the commiesioner, as preac^ribed in the last section but one, ia, in the 
opinion of the board, able to pay his tine, the board may make an order, 
directing the sheriflTto arrest liim, and imprison him in the county jail, 
until the fine ia pud, not exceeding thirty days. The sheriff must 
obey such aii order. The boa-rd may make an order, directing that a 
person, paying a tine imposed upon him, be esciiaed from jury duty, 
for a period not exceeding one year, 
"i"""? M ^ 1116. After ten days have expired, since the final decision of tiie 

Lwue uu- board of enforcement, with respect to a fine, as prescribed in the lut 
leci'flnMr' s^'^ti**" '>"* "i^i ^ the fine ha.s not Iwen remitted or paid, the commij- 
sberur-s ' sioner must issue a warrant, under his hand, directed to the aberifl of 
SuHos""^ the city and county of New- York, reciting the facta, and commanding 
uiereuiion the sheriff to Collect from each person, named in the schedule annexed 
thereto, the sum, set opposite that person's name in the schedule, and 
to pay over the same to the commissioner. The schedule must contain 
the names of persons, fined and notified to show cause, whose fines have 
not been wholly paid or remitted ; it must show the amount of eadi 
fine, remaining unremitted or unpaid ; and the residence or usual plate 
of business of each person fined, a^ far as it can be conveniently ascer- 
tained. The sheriff must collect each fine, by a levy upon and sale at 
the personal property of the person fined, as prescribed by law, where 
an execution against property is issued Upon a judgment, rendered in 
a court of record. The sheriff is entitled, in each case, W the same fees 
as upon such an execution, to be collected in the same manner. He 
must return the warrant and schedule, with his proceedings thereujxui, 
to the commissioner, within thirty days aflflr the delivery tfaer«of to 
him; and must then pay over the money collected, lees his feee- 
His return may be compelled by the supreme court, in the same man- 
ner as the return of an execution against property, issued upon a judg- 
ment rendered in that court. For nis failure to collect a fine, an action 
may be maintained against him, in a case where snch a case^ mav be 
maintained by a judgment creditor, against a sheriff failing to collect 
an execution against property, and with like effect. The provisions of 
section one thousand one hundred and nineteen of this act apply to 
such an action. 
DnooUect- g 1117. The commissioners* must, within thi>ty days after tie 
bflSoSot return of the warrant to him, file with the clerk of the court, by which 
rorMd'' ™ **''^ uncollected fine was imposed, a certificate, to the effect that the 
]s>)gineTib>. warrant has been returned, and showing what fines remain nncoilected. 
Thereupon the clerk must make, in the doctvet-book of judgments, 
kept by him, the same entries, aa nearly as may he, with respect » 
each uncollected tine, as if it was a final judgment, rendered in an 
action. If the fine was imposed by a court., other than the supreme 
court, the clerk thereof must immediately transmit a transcript of the 
entries, to the clerk of the city and county of New- York, who mustfik 
it. and make the appropriate entries, in his docket-book of judgments 
The commissioner must pay the clerk's fees, at the rate allowed for 
similar services, with respect t^ judgments. When the entries ha** 
been made, the fine, with interest, becomes a lien upon the real prop- 
erty of the person fined, as if it was recovered by a judgment in ibe 
same court; and an execution to collect it may be issued, directed to 
the sheriff of the city and county of New- York, as upon such a judg' 
ment. The commissioner has, in relation tti the execution, and t£e 
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aatisfBction of the fine, all the powers of the attorney for a party recover- 
ing such a judgment, in relation to the judgment, and the execution 
issued thereupon. 

§ 11 18. The commissioner of jurors must receive all money, paid or Cuitimta- 
roUected for tines or penalties, as prescribed in this article ; and he may ^^°v« 
make all payments therefrom, which he ia authorized by this article to !"'"■ "^^ 
make. He must give a receipt for any money paid to him, for a line cuuic; tioir 
iieualty. He must keep a juat and faithful account of all rei'eipta nndwitSd. 
Id payments, by items, showing the name of the person, from whom 
each sum of money waa received, and to whom each sum of money was 
]>&id ; and must, at all reasonable times, keep his account open to pub- 
lic inspection. At the end of each calendar year, his account must be 
verified by his affidavit, to the effect, that it is, in all respects, just and 
true; aod that he has not received any sum of money, during the 
year, for which he has not charged himself in the account. The 
account, thus verified, must be aumted and certified, by at least three 
other members of the board for the enforcement of jury fines ; und the 
commissioQer must thereupon pay over, to the chamberlain of the city, 
the balauce, if any, iu his hands. The account, thus audited and cer- 
tified, must immediately be transmitted by the commissioner, to the 
clerk of the board of aldermen ; and must be published in the news- 
paper, designated, as prescribed by law, for the publication of the 
imcial proceedings of city otficers, 

g 1119. The corporation attorney of the city of New-York must, Corp«»- 
. bftn required by the commissioner of jurors, prosecute, in the proper nBytooroi 
court, an action for the collection of each jienalty, incurred as pre- "^n*,^^. 
scribed in this article; unless he is sutisUed, upon an examination of iwpro-' 
the case, that there is a defence to the action. The action must be "i-'Jl^i,^'' 
mAiuuined in the name of the mayor, aldermen, and commonalty of 
tke city of New- York, as plaintiffs. The commissioner, with the assent 
it the corporation attorney, may compromise, settle, or discontinue, an 
ledon so brouglit. From the piroceeds of an action, prosecuted to 
hidgiiieiit and execution, or compromised, as prescribed iu this section, 
Ute corixtration attorney may retain the taxable or taxed costs. He 
QSt pay over the remainder, to the commiaaioner. 
S lISU. A. physician, nho knowingly gives a false certificate, or Pan&iEjr, 
■kes s false representation, for the purpose of enabling or assisting a c°nn''^f?^s 
unoa, to be dischaiged, excused, or exempt«d from service as a trial fiineoaro- 
jnnr in the city and county of New-York, is gnilty of a tnisdemeauor. '^'"'' 

S 1121 . A person, to whom application is made, within the city of ''^.'■"j" ™' 
Mew-Vork, by the commiasiouer of jiiroi-a, or by hiji authority, for XroiBii in- 
ialannatioti, as to a fad, upon which the liability of himself, or any Si'^H'^/r 
tlliei perrKiQ, to serve as a trial juror, depends, and who refuses to reriuai,eM. 
pn information relating thereto, which he can give, or knowingly 
(jven false information relating thereto ; or a person who knowingly 
Dukes to the commissioner of jurors, or to a person acting by bis 
UlWity, a false representation, as to the identity, residence, or any 
Other matter, relating to the liability of himself, or any other person, 
tn serve as a trial juror, forfeits fifty dollars for each offence. 

i 1122. A person who gives, pay^, promises, or offers, money, or any Punieh. 
«*W OuDg, ta the commissioner of jurors, the sheriff, the county clerk, "r'Se^of 
»olher clerk of a conrt ; or to the deputy of, or a person employed by, omoer.eio., 
* coonly clerk or other clerk of a conrt ; or to an officer, messenger, d™w™' 
' person, employed by the sheriff, or the commissioner of jurors ; 
poipoee of enabling or assisting himself, or any other person, ■ 
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named or drawn ae a trial juror, to evade, or to be discliarged, exempted, 
or excused from servieo ; or who knowingly makes a false statement or 
representation, to a judge, the ccmmiBsiouer of jurors, or a member of 
the board of enforcement of jury tines, for such purpose ; or who know- 
ingly retains, conceals, suppresses, or wilfully destroys, a notice to 
attend, before the commissioner of jurors, or at a tenn of a court, or 
any other paper, relating to the liability to serve, or service, aa a trial 
juror, left at the residence or place of business of another, who has 
been named or drawn as a trial juror, is guilty of a misdemeanor. 
The diBtrict-attoniey must prosecute for each offence, specified in this 
or the nest two sectionB, which comes to his knowledge. 

§ 1123. An officer, or a person employed by the sheriff, by the com- 
missioner of jurors, or by the county clerk, or other clerk of a court, 
'• who takes money, or any other thing, as a gift, bribe, or payment, for 
the purpose of enabling or assisting a person, named or drawn as & 
trial juror, to evade, or to be discharged, exempted, or excused from 
jury duty ; or who wilfully and knowingly prevents or hinders the exe- 
cution of any provision of this article, is guilty of a misdemeanor. ' 
§ 1124. A person, named or drawn aa a trial juror, to whom an offer i 
* or suggestion to procure his discharge, exemption, or excuse from jury 
■ duty, lor or in consideration of a corrupt inducement or reward, ia 
made by any person, and who fails, vrithin twenty-four hours there- 
after, to inform the commissioner of jurors thereof, is guilty of a mift- 
demeanor. 

§ 1125. A person, who swears falsely in an affidavit, or testifies falsely 
upon an inqniiy, made as prescribed in this article, is guilty of per- ■ 
jury, in a case where falsely swearing, in an affidavit, used upon a 
motion in a civil action, or falsely testifying, upon the trial of an issue 
of fact in such an action, would constitute that crime. « 




ARTICLE SECOND. 

PROVIBIOHS BBUnHQ TO TBIAL JuROEU IK TUB CoDNOn OF EUTOfl. 

Bbotior 1126. QualilicaUons of trial jurors. 
1127. PersoiiB eiempt from Beiiice. 
1138. E\-idence of light to exemption m certain cns/ee. 

1129. Length or jury service required. Notice to juror to attend. 

1130. When court to exuuse juror A-om service. 

1131. Clerk of coui-t to («i-tior to commietduner, as to attendaace, 
fines, etc., of jurors. 

1132. CoDuuiseioner of jui-ore to select trial jurore ; his gtineral powerb 

1133. Id.; to receive fees and fines for beneht of county. 

1134. Supervisors to provide for his expenses, etc. 

1135. Atifiewiora to return persons liKble, and comiuiaBioner to select ji 

1136. When cunuiuGsioner to publish notice, and receive evidence - 
emption. 

1137. Comtniamoner to prepare list, and file transcript. 



1140. What officers to attend di-awjngr ; how many jurors to be dr»wih 

1141. Proceedings pi-eliminary to the drawing. 
1143. DrawinfT t how conducted. 

1143. Cprdficate to he mitde, and boxes sealed up. 

1144. Subsecpient drawings ; hawcondncted. 
114ii. Pi-oceedings when tirst box exhausted. 
114<]. Coiumieuoner to ti-aiismit ptuiel to sheriff i iheriff to notify ji 
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1148. Sheriff lo innke return of jurors noljlied. 

1H9. Court may nl iiny time order a new panel. How drawn. 

1150. Jurura in certain speuiiU |iivceeiliii)^. 

1151. CoDipeiiaaLiou tojuilj^es. nh., forservicee under Ihia article. 
1153. Court of lucnr'il tn fine juror for non-attendance. 

1153. Juroi' mny alan be ain'ssted, and comiielled lo serve. 

1154. Commiiununer to noli^ Juroi-s fined U^ appear ; boaiil for n 
and eiiforuiuient of tines. 

1155. Commiasioiker to collect Gaea, and to make return of unpai<l base ; 
precept thereupon. 

1161]. Fines, not collected under precept, to be docketed and enforced aa 
judgments. 

1157. When lien discharged. 

1158. Commiaeioner, etc., corruptly omitting' name, ia gtiilty of felony. 

1159. Commisffloner's other wilhil neglect, a misdemeanor, 

1160. (^viug falae information, or BuppresBinK notice, a misdemeanor. 
llfll. Penalty for physician giving' false certificate. 
llfla. Commissioner to report and pay over money. 

g 1126. In order to be qualified to serve, aa a trial juror, in a court S"'"''?^ 
tf record in the county of Kings, a person must be : t^ijamm. 

1. A male citizen of the United States, and a resident of that county. 

2. Not less than twenty-one, nor more than sixty years of age. 

3. The owner, in his own right, of real property, of the value of one 
hundred and fifty dollars, or of personal property, of the value of two 
bondred and fifty dollars ; or the husbaud of a woman, who is the 
owner, in her own right, of real or personal property, of that value. 

4. Inthepoasessionofhisnatural faculties; and not infirm or decrepit. 

5. Free from all legal exceptions; intelligent; of sound mind and 
good character ; and able to read and write the English language under- 
(taadingly. 

§1127. Either of the following persons, although qualified, ia enti- penom 
Hed to an exemption from service, as a trial juror, upon his claiming ^^Sj^, 
U exemption, as prescribed in this article : rice- 

1. A clergyman, or a minister of any religion, officiating as such, 
tnd not following any other calling. 

2, A practicing physician, surgeon, or surgeon dentist, having pa- 
feots requiring his daily professional attention, and not following any 
Bther calling, 

. An attorney or counsellor at law, regularly engaged in the prac- 
tice uf the law, as a means of livelihood. 

4. A professor or teacher in a college, academy, or public school, or in 
inriTute school for the instruction of pupils in the usual branches of 
Miication, not following any other calling. 

5. The holder of an office, under' the United States, or the State, or 
be county, or the city of Brooklyn, or a town of the county ; whose 
<Bdal datiea, at the time, prevent his attendance aa a jtiror. 

6. A captain, engineer, or other officer, actually employed upon a 
eael, making regular trips ; or a licensed pilot, actually following 
bat calling. 

i. A superintendent, conductor, or engineer, employed by a railroad 
R MDli&ny, other than a street railroad company ; or a telegraph opera- 
1 1 K. employed by a telegraph company, who is actually doing duty in 
^■^0<Ace, or along the railroad or telegraph line, of the company, by 
^^^■M'he is employed. 
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6. An officer, uon-commisaioned officer, musician, or private, ai'tuajlf 
Berviug iu a brigade, regiment, battalion, company, or troo]i, of tlie 
national j^uaxd of the State, uniformed and equipped, according t^ law, 
and faithrully performing his duty, by making the parades, and attend- 
iug the drills, inspections, and reviews, required by law ; or a general 
or Btaff-officer, actually performing duty as such ; or a person who has 
been honorably discharged from the national guard, after five years" 
service, iu either capacity. 

9. A person, who has been honorably discharged from the military 
' forces of the State, after seven years' faithful service therein. But, in 

order to entitle a person to exemption, under this subdivision, his ser- 
vice must have been performed .before the twenty-third day of April, 
eighteen hundred and sixty-two, either as a general or staff-officer, or 
aa an officer, non-commissioned officer, musician, or private, in a uni- 
formed battalion, company, or troop, of the militia of the Stat«, and 
armed, uniformed, and equipped according to law ; or a portion thereof, 
during that period, and in that citpiicity, and the remainder, since the 
twenty-third day of April, eighteen hundred and sixty-two, as a mem- 
ber of the national guurd of the State. 

10. A person, who, after faithfully performing the duties of a fire- 
man, in a tire company or fire department, duly organized, according 
to the laws of the State, for five successive years, has been honorably 
discharged therefrom ; or who is, at the time, an officer or member of 
a fire company, duly organized, according to the laws of the State, and 
faithfully performing hi& duty therein. 

11. A person, who is physically incapable of performing jury duty, 
by reason of severe sickness, deufnena, or other physical disorder. ' 

12. A person belouging to the army or navy of the United Statfl 
or to the police force or fire department of the city of Brooklyn. 

13. A person otherwise specially exempted by law. 
B^danoe § 1128. The evidence of the right to exemption, as prescribed ii 
MBmpaon last sectiou, is as follows : 
incertsin j_ Under subdivision eight thereof, where the applicant is a me; 

of the national guard, below the rank of brigadier-general, the cert 
cate of the commanding officer of the brigade, regiment, battalia 
company, or troop, to which the applicant belongs, dated within tbl 
months of the time of presenting it. 

2. Under subdivision eighth, ninth, or tenth thereof, where I 
applicant has been discharged, the certificate of discharge ; acco. 
panied, where it does not show all the facts, with the affidavit of t 
applicant, or of another person, acquainted with the facts. 

3. Under subdivision tenth thereof, where the applicant is an 
or member of a fire company, the certificate of the foreman, o 
chief officer, of the company, to which the applicant belongs, da4 
witUn three months of the time of presenting it. 

4. Under any other subdivision thereof, an affidavit of the applicai 
or an affidavit, satisfactory to the commissioner, of another person 1 
his behalf, stating the facts, entitling the applicant to exemption. 

Each certificate, specified in this sectiou, must be accompanied v 
satisfactory proof, by affidavit, of the genuineness of the signata 
thereto ; and each affidavit and certificate must be filed with the cr~ 
inissioner of jurors, and must be kept open by him, at all r 
limes, to public inspection. 
idDRtti or § 1129. A persoTi shall not be required to serve, as a trial juror, i 
ilru re^ than six days, at any term, for which his name is drawn, as preecr 
:JJ4 
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b this tuticle, unless the court, for good cause, otherwise specially 
lirects; except that he shall not be discharged, uiitil the close of a Notice' lo 
■ial, in which he is serving, at the time when the six days espire. A J^"„j' 
enon shall not be required to serve, as a trial juror, except by the 
pecialorder of the judge presiding at or holding the term, or ae other- . 
dse specially prescribed in this article, unless ut least three days' pre- 
^ouB notice to attend has been served upon him, as prescribed in 
Mtion one thousand one hundred and forty-six of this act. 

§ 1130. The judge presiding at, or holding a term, may, in his dis- winn 
Wtion, excuse a trial jnror, attending thereat, from service, during the ^S*b joj^ 
■hole or a portion of that term, in either of the following cases : f^o" •«- 

' 1. Where he has actually served as a trial juror, in a court of record 
b the couuty, within six mouths before the commencement of the 
JBrm, and since the second Monday of August, preceding the com' 
Dwucement thereof. 

2. Where he has actually served in the county, as a grand juror, 
pQTsiiant to law, since the first Monday of September, preceding the 
tommeucement of the term. 

3. Where the interests of the public, or of the juror, will be materi- 
lHy injured by his attendance ; or his own health, or the health of a 
Bember of his family, requires his absence ; or his wife, or a near rela- 
tive of himself or his wife, has recently died. 

§1131. The clerk of each court of record in the county of Kings, clerk of 
must, within one weefe after the close of each term, for which tnal ^JhTt'I^ 
jurors have been drawn, or after the discharge of the trial jurors, if tomml*- 
they are discharged before the close of the term, return to the commis- lo^uis^- 
BOiier of jurors, the panel of trial jurors, with the sheriff's rstnm, J"™; JJ- 
«ceived from the sheriff, as prescribed in section one thousand one etc., <>rjn- 
iundred and forty-eight of this act, or a copy of each of those papers, ''""■ 
wtified by the clerk. The clerk must also deliver to the commissioner 
ierewitti, a certificate, specifying, distinctly and in detail, as follows: 

1. The name and residence of each juror, who attended and served ; 
tnd the number of days he actually served. 

2. The name and residence of each juror, who was excused or dia- 
Ib&rged ; with reason therefor. 

3. The name and residence of each person notified, who did not 
Itteud or serve. 

4. The name and residence of each person fined, and the date and 
bnount of his fine. 

The return and certificate roust be filed in the office of the conunis- 
IcHier, who must also record therefrom, upon the list originally made 
9 him, the date and amount of service, performed by each person, as 
herein set forth. 

§ llii2. Trial jurors must be selected by the commissioner of jurors, cominii- 
'ho may decide upon their qualifications, and exemptjons, as pre-jarera Sj 
ttibed in this article. The commissioner may, from time to time, seiectti^ 
Ifpoint, and at pleasure remove, one assistant, and as many more ^^^i^ 
Wsiauta, clerks, and messengers, as the board of superviaore directs, puwen. 
%e oommiasiouer, and each assistant, wliom he designates for the 
•irpoBe, by a certificai.e, filed in the oflico of the county clerk, may 
dninister au oath or affirmation, in relation to any matkir, embraced 
►illiin the provisions of this ari.icle. The commissioner must keep a 
*Wd of all proceedings before him, or in his office. 

S 1133. The commissioner is entitled to, and must collect, for a copy u,; wn 
" a paper furnished by him. the same fees as the' clerk of a court, of jm["nne 

91fi 
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tor iieoeat '^<'<*'^- ^^ miiBt funuBh a copy of each paper filed, or pi _ 

or coanty. taken, in liia office, to any person applying therefor, and payinj; the 

feea. Ail the money received by him, for fees, or fines collected iioiii 

trial jurors, or otherwise in the discharge of his duties ae comiuiaaioiier. 

nitist be accounted for by him, and paid into the treasury of the eoinilv. 

•on^wpro- § 1134. The board of supervisors of the county must provide suitable 

Tide far bii rooms, and other accommodation s, for the use of the commissioner of 

oxpenw*. jyjyi.g^ j,,^^ ^i^^i fQp jjjQ compeirsation of his assistants, clerks, and men- 

seneers ; and for necessary printing and advertising, books, stationery 

and other articles, required for the convenient discharge of his duties. 

te"i^ra ^ 1135. The assessors in the city of Brooklyn, and of each town in 

persomiia the County of Kings, or a majority of them, must, after the first day of 

oonimS'? ^'-^i'' '^"'^ o" <"' before the first day of July, in each year, return, to tbe 

ai oner to commissioner of jurors, a written list, under his or their hands, contuu- 

MiBot Jn- ^ ^^^ names of all persons in the city or town, as the case may be, 

who are liable to serve as trial jurors ; and stating the occupation, pls» 

of business, and residence, of each person, as far as those particuUn 

can be conveniently ascertained. The omission to include the iiamee 

of one or more persons, so liable, or any other error or defect in a list. 

does not affect the validity of any proceeding, prescribed in this article, 

The commissioner must, u-ithin the same period, select, from the jter- 

sons reaiditia in the county, suitable persons to serve as trial jurors. 

In making me returns or selection, the assessors and the commlssioaei 

respectively must take the names of those persons only, whom ttiej 

believe to be qualified to serve, and not exempt from service, as bit! 

jurors. A list of the names so selected must be made, by the coroniB- 

siouer, in a book, specifying, as nearly as he has ascertained the facte. 

the occupation, the place of business, and the residence of each [tersoii. 

including the town, or, in the city of Brooklyn, the ward. In the Uet, 

the towns must be arranged alphabetically, and the wards numericdiy ; 

and the names of the jurors must be arranged alphabetically, acconling 

to their surnames, each under the name of the town or ward, where he 

resides. 

wpuwiah missioner has made the list, he must pubUah a notice, for at least ten 

raeelTooTi! ^y^' "' ** least six daily newspapers, published in the county, to the 

deoue or effect, that the list of trial jurors for the year is ready, at his office, foi 

exemptioD. examination and correction. He must then receive evidence of diw)u»li' 

fications or exemptions, and must mark " not qualified ", or " exempt". 

in the list, opposite tbe name of each person, found to be diequaMM 

to serve, or exempt from serving as a trial juror, as the case reqairef 

He must also record therein, the ground of each disqualification <ff 



Honer w § 1137. On the first Monday of August in each year, or earlier, if li* 

prepare corrections can be earlier made, the commissioner must prepare the li* 

irftlJli°ripi.'' of '"^1 jurors for the year, by copying, from his book, the names of a" 

persons, who appear therein to be liable to serve as trial jurors, wit'' 

the proper additions of each. The commissioner must file a traHscrip' 

of the list, verified by his affidavit, in the office of the rounty rlerb. 

Supple §1138. Supplemental lists, containing the names and properaddl- 

m«"'bB sr* tions of persons, subsequently ascertained to be liable to serve as trill 

miid?^'' j"i^r8, may, from time to time thereafter be made ; and tranwripU 

thereof, verified as prescribed in the last section, must be filed in Uk* 

manner, by the commissioner. Ballot^s, containing those names, nw' 

be prepared, as prescribed in the next section, and used, in like m>i>* 
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ner as the other ballol.s therein apecifled, for the residue of the jury '^ 
year. 

§ 1139. Thecomiuiasioner must prepare ballotB.hy writing the names, Bnlii 
contained in the list, a transcript of which was filed in the office of the e'S^l^j'^ 
county clerk, with the proper additions of each peraon, on separate P"'""" "~ 
pieces of paper, which must be nniform, as nearly as may be, in appear- '" 
ance. On the second Monday of August in each year, he must deposit 
the bftllats, in the box kept by him for that purpose, and must place 
his seal upon the box ; whereupon aU jury ballots, previously in use, 
must be destroyed. The box must be constructed with an aperture, 
large enough only to conveniently admit the hand of the person, by 
whom the ballots are to be drawn ; and the aperture muat be provided 
(rith a cover, so arranged as to be conveniently sealed, when closed. 

§ 1140. The commissioner must seaeonably notify the justices of the wh»i oa 
supreme court, reaitling in the county, the judges of the city court of ^^"S^Jj^. 
Brooklyn, the county judge, and the justices of sessions of the county, lag; how 
t*) attend, at his cfiice, on a day designated by him, not less than four- "„ ui'Si 
t«eu nor more than twenty days, before the day appointed for holding (irawn. 
a terrn of a court of record in the county, at which issues of fact are 
triable by jury, in order to witness and assist in the drawing of trial 
Jurors, for that term. The number of trial jurors, to be drawn for each 
term, umv be fixed by the judge who is to preside at or hold the t*rm, 
by au ortler under his hand, delivered to the commissioner. If the 
Bumber Las not been fto fixed, at the time of the drawing, one hnndred 
snd thirty-two trial jurors must be drnwu for the term. 

§ 1141. If two or more of the judges, specified in the last section, Prooeed- 
■ttend with or without one or more justices of sessions, the commis- ifmTnu^ i 
noner must break the seal of the box containing the ballots, open it, Lbedrsir- 
■ad exhibit the ballots for their inspection ; together with. his original "'' 
■nd each supplemental list of trial jurors, and also the verified tran- 
isripls thereof, filed in the county clerk's office. The ballots, contain- 
hg the names of trial jurors, excused from service for the whole or 
ft portion of a previous term of a court of record in the county, which 
have not already been replaced in the box, to be redrawn, must then 
be replaced therein ; and the judges attending the drawing, must take 
tan, when the seal is broken, that they are so replaced. If a supple- 
uental list has been made, and a transcript filed since the last draw- 
i(^, ballots, containing the names appearing therein must, at the 
ttme time, be placed in the box. The judges and the commissioner, 
« a mftjority of them, must appoint one of the attending officers to 
im> the ballots from the box, and another to checkmark the draw- 
ing as it proceeds, upon a copy of the lists, transcripts of which have 
b»en filed with the county clerk. 

§ 1142. The commissioner must then shake the box containing the i>niriikgi 

"" ' 80 as thoroughly to mix them. The person, appointed for that 5°"^^ 

must then, without seeing the name contained in any ballot, "" 

draw one ballot from the box, and read aloud the contents 

If the drawing is for trial jurors, to servo ii the city court of 

., and the person drawn does not reside in that city, the ballot 

be returned to the box ; but if he resides in that city, or if the 

%«tne is for trial jurors, to serve in another court, the peraon ap- 

~'eif to checkmark the drawing, must place, opposite the name of 

in drawn, upon the copy of the lists, the figure one. The 
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ballot inuBt then be deposited in a aecund bos, provided for that piff- 
pose, and conatnicled like the first box. Another ballot must, then be „ 
drawn, in like manner, from the first box: and the same process mast 
be repeated, until the requisite number has been drawn; except that 
each uarae must be cheekmarked in its numerical order. 
wbenmS ^ Mi'd. When the drawing is completed, the commissioner, and the 
ud i.oxe>" judges by whom it was conducted, must sign a minute, at the end of 
teaieri up. jjjg ,.Qpy yf the listrS, upon wlich the checkmarks have been made, 
setting forth that the trial jurors, whose names are contained therein, 
were duly drawn by them, for the court and the term therein specified, 
in the order denoted by the flgnires. The judges must then close each 
box ; aud place upon the cover thereof, their seals, which must not be 
broken, except when neceaaary for a subsequent drawing. 
'*ueat § 1144. The proceedings, upon each subsequent drawing, are thl 

^rsningii Same; but the list, must be c£eckmarked with numbers, cooimeiicing 
dnrie™ wi"" ^^^ number next in order, after the last number used at the pre- 
ceding drawing, 
I'rgfeed- § 114S. After all the ballots have been drawn from the first box, and 
Bill hox° deposited in the second box, the commie-sioiier must make a new list, 
erimuated. ^,y copying the lists used upon the preceding drawings, omitting the 
checkmarks. He must then correct it, by properly indicating each per- 
son who has been found to be diBqualifled, exempt, dead, or not resi- 
dent within the county ; and each person, who has been excused, and 
for what time. Thereafter, when trial jurors are drawn, the ballote 
must be drawn from the second box ; the names must be checkmarked 
on the corrected list ; and the ballots not used must be deposited in the 
first box ; except tbut where a ballot is drawn, containiug the name of 
a person indicated, on the corrected list, as disqualified, exempt, dead, 
or nou-resident, it must be destroyed; and a ballot, cont^uing the 
name of a person who has been excused, for a period then unexpired, 
must be returned to the box from which it was drawn, without check- 
marking. 
'i°n'r'to ^ 1146. Immediately after each drawing of trial jurors, the comnus- 
iTftosiiiit sioner must prepare a panel, verified by his affidavit, containing the 
Swrur'" uames of the jurors drawn, with t.he proper additions of each, aud 
•heriff'to stating for what court and^for what t^erm. they were drawn. He must 
nouty ju- tj^ngmif, ttiQ panel to the sheriff of the county, who must keep it on flle, 
in hie office, for public inspection. The sheriff must forthwith notify 
each juror named therein, to attend the terra for which he was drawn, 
by serving upon him a notice to that effect, addressed to him. Thu 
notice may be served person ally, or by leaving it at the juror? resi- 
dence, or usual place of business, with a person of proper age and dis- 
cretion. It must specify the days, during which the jiiror is required 
to be present ; and it may contain copies of such portions of this artiol«( 
as the sheriff deems proper. 
whlch'^ttio § 1147, Ttie thirty-six trial jurors, first drawn for a term, or soeh 
jurors ara other number as the judge, appointed to hold or preside a!, tl..: i*iiii, 
and. "ei- direct*, must be notified to be present, during the first six days of the 
°u"'°^^d *^"° '• ^^^ *^^ thirty-six trial jurors ne.\t drawn, or such othei imiiilwr 
chaiigiiig aa the judge directa, must be notified to be present, during the next. «x 
^oir nt- <iays of ^^^ term; and a like number during each succeeding six days. 
teniianco. The judge, holding or presiding at the term, may, in his discretion, on 
the application of a trial juror, excuse him, from the whole or a part 
of the time of service, required of him. The judge may also change 
the time of service of a juror to a later day, during the same, or a siil'- 
218 
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srm of the court. Each juror, whose time of service U changed 
certain, must attend, at the opening of court on that day, and 
r Until discharged, without further notice. If he faila so to do, 
le to the same punishment, as if he had been personally noti- 
le sheriff, to atl.eud the term, and to be present on that diiy. 
[ of tJie court must enter in a book, kept for that purpose, the 
each juror, who is so excused, or whose time of service is 

. Before the commencement of each term of a court, for which ^heiia: lu 
ire have been drawn, as prescribed in this article, the sheriff I^^J^",,™' 
I, with the clerk, the panel, or a copy of the panel, with a Jurora noa- 
nder his hand, indorsed thereupon, or annexed thereto, show- '^°'^' 
name and additions of each juror notified, the days during 
! was notified to attend, and the manner in which he waa 

, At any time during the sitting of a term of a court of record coun may 
ounty, the court may direct an additional number of trial SJdBi-'iI'"'° 
I be drawn for that term. The order mnst specify the number y^'J,'""'*'' 
awn, and the time of drawing. The drawing must be cou- -irawn 
s prescribed in sections eleven himdred and forty-one, eleven 
and forty-two, and eleven hundred and forty-three of this act. 
lat notice is not required. The sheriff must forthwith notify 
ye drawn, by such a notice as the court directs, to attend the 
the time specified in the order. 

. In a special proceeding, pending before the county judge of ^°™' '" 
ounty, in which a trial jury is necessary, the judge may »pecii3 
a jury, from the trial jurors, who are serving, at the time, in ['/^'^•^" 
t of sessions of the county. In a special proceeding, pending 

judge of the city court of Brooklyn, in which a trial jury is 
f, the judge may empanel a jury, from the trial jurors, who 
ing, at the time, in that court. If there are no jurars serving 
}urt of sessions, or in the city court, as the case may be, the 
lay make an order, requiring the commissioner of jurors to 
! number of trial jurors, designated therein ; whereupon the 
ioner must draw the requisite number, and the sheriff must 
lem, ss prescribed in this article, for drawing and notifying 
fcl jurors. 

. The board of supervisors of the county must allow to each CompaiuK- 
Dcluding each justice of the supreme court, for the services j"^g" 
(d by him, as prescribed in this article, snch compensation, as euj.,forMr- 
d deems reasonable and proper. |iii^"kie 

I. Where a person, duly drawn aud notified to attend a term of c»iiri of 
if record, as a trial juror, fails to attend, at the time specified fl^e^jui-Ji! 
rtice, or from day to day, the court, at that term, must impose fomun-ai- 
n a fine of twenty-five dollars, for each day that he fails so to '*''^"'"=^' 

This section applies to a special juror, as well as to an ordi- 
al jwir. 

i. Where a person, duly drawn and notified, fails to attend aud Juror nmy 
t a term of a court of record, as required by law, without hiiv- ^Xd" "m 
a excused, the court., besides imposing a fine, as prescribed in ^""^'/^p*^ 
I sectiuii, may direct the sheriff to arrest him, and bring him 
the Court; and, when he has been so brought, it may, in its 
ton, compel him to serve. 

A. The commissioner of jurors must cause a notice to be served Comala- 
Bch iletinquent trial juror, returned as having been fined, stating %^m^, ^^ 
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ror* fined ""^ ^'"" '" w^*'*^^' ^""^ ^^^ term at which he was fined, and r 

toappcsr: him to show cause, if he has any, before the board, speciflei 

reSiioa section, at the commiBBioner'a office, on a day, not lees than ih 

Mid en- thereafter, and at an hour specified in the notice, why the Hii' 

of'aneB*" be remitted. The conamiusioner must notify the justices of the 

court, residing in the county, the county judge, and the cliief-^ 

the city court of Brooklyn, to attend at the same time and pi 

act with him aa a board, for the remission and enforcement 

fines. It ia their duty to attend, and act accordingly. The 

eiouer, and two of those juBtices or judges, constitute a quonii 

board may, in its discretion, hear testimony ; and it may, fron 

time, adjourn the meeting, or the hearing or tiiml disposition t 

ticular case. It may remit the whole or any part of a fine ; b 

eball not be remitted or reduced, unless the person, upon whc 

been imposed, or, if a reason satisfactory to the board is ^ven, 

affidavit cannot be furnished, another person in his behaU', ma 

files with the commissioner, an affidavit, stating the grouiu 

which a remission or reduction is claimed. Each affidavit,' 

must be kept open to public inspection. 

'^n""'*- § 1155, The commissioner of jurors must receive each flue, 

collect collected, as prescribed in this article. When ten days have 

wroike're- since the final disposition of a case by the board, the comn 

tarn of an- must file, in the office of the clerk of the court., a return, coutai 

preoapt"' name of each juror fined, whose fine remains unpaid, and a si 

ftoreopon. gf the Bum remaining unpaid. The clerk must thereupon issi 

commissioner, a precept, under the seal of the court, specifi 

name of each person fined, and the amount of his fine re 

unpaid ; and commanding the commissioner to le\y and enfon 

tion of each tine, and to return the precept, with his doings th 

within ninety days after the receipt thereof. For the purpos 

lecting a fine, the commissioner must levy upon and sell the 

property of a person fined, with like effect, and subject to the a: 

visious of law, as where a sheriff levies upon and sells personal j 

by virtue of au execution, issued upon a judgment of a court o 

s^jiM. n<" § 1156, The commisBioner must return the precept, accordi 

uaior pre- Command, tiO the clerk of the court issuing it. If he fails so t 

dm^cwd* ''ourt may enforce the return, by attachment for contempt. V 

■nd en- precept ia returned, the clerk must make, in the docket of ju 

IndpnanL- kept by him, the same eutries, as nearly as may be, with r* 

each uncollected fine, as if it was a final judgment, renders 

action. If the fine was imposed at a term of the city court o 

lyn, the clerk thereof must immediately transmit a transcri] 

entries, to the clerk of the county of Kings; who must file 

make the appropriate entries in his docket of judgments. V 

entries have been made, the fine, with interest, becomes a li 

the real property of the person fined, as if it was recovered by 

meut in the same court; and an execution to collect it may b» 

directed to the sheriff of the county of Kings, as upon a ju 

The commissioner has, in relation to tlie execution, and the aal 

of the tine, all the powers of the attorney for a party recover) 

a judgment, in relation to the judgment, and the execiitio) 

thereupon. 

JJl^A^" g 1137. The lien, created by such a docket, must be disclM 

«d- the county clerk, on filing with him the commissioner's cer' 

payment. 






^. X,] FORMATION OF THE JURY. 

I^IISS. If the uommiBBioner of jurors, or either of his assistants, or 
prk or other person, employed by hira, corruptly and without siiffi- ,i 

5t cause, omits the name of a person, duly drawn, from a panel of *^^"^ 
: jurors, or the ballot, containing the name of suL-h a person, from name, a 
jfBt of the boxes prescribed in this article ; or, directly or indirectly, ^JJny"^ 
fives a fee, reward, compensation, or advantage, in consideration 
ir as an inducement to such an omission ; he is guilty of a felony, 
gsbatl, on conriction, be punished by imprisonment in a State prison, 
^ t«rni not less than two, nor more than five years. 

{1156. A wilfid omi^ion, by the commissioner, of a duty rcqiiii-ed Commi*- 
diu by this article, other than that specified in the last section, is a <.thi>r wa- 
Semeanor. a"f,,?^i~'' 

1160. A person, to whom application is made, within the county mtinur. 
"xigs, by an assessor, or by the commissioner of jurors, or either ^^^''^f^^ 
) assistants, for information, as to a fact, upon which the liability mation, or 
nself, or any other person, to serve as a trial juror, depends, and i^g|i™oJi, 
Exefases to give information relating thereto, which he can give, or b misdc- 
Wiii^ly gives false information relating tiiereto ; or a person who "*""""• 
ringly makes to an assessor, or to the commissioner of jurors, or a 
n acting by his authority, a false representation as to the identity, 
nee, or any other matter, relating to a juror, duly drawn, and 
1 on a panel to be notified ; or who knowingly retains, conceals, 
»e8, or wilfully destroys, a notice to attend, left at the residence 
[ of business of another, who has been drawn as trial juror, is 
aisdem 



f]16l. A physician, who knowingly gives a false certificate, orpenaii/iw 
I a false representation, for the purpose of enabling or assisting ^''v^J?j'"„ 
son, to be discharged, excused, or exempted from service, as a oeruJffciBte. 
I juror ill the county of Kings, is guilty of a misdemeanor. 
^1162. Tlie commissioner of jurors must make a yearly report to the commn- 
id «f snpervisora, of all proceedings had before him, or by him, in ^^^^ J^ 
[discharge of his duties; and he must pay over to the county p»y o»ef 
"urer, at least once in each three months, all money in his hands, """"''- 
I) he has received as commissioner. 



TITLE V. 
Trial by jury 



ARTICLE FIRST. 

FOBMITTON OF THB JnitT. 

L Clei^ to prepare ballote of jurors for triaL 
I. Clerk to draw ballots. 
\. Mode of drawing ballots. 
L PMschis drawn, etc.. to form the jury. 
. t. BaJlotB drawn, when to be depoaited in a second bo«, 
UK- Id. ; when to he returned to the first boi. 
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FORMATION OF THE TORT. 

1169. Ballola af absentees, etc., to be returned to Srst box. 

1170. New jury raa.y he di-awQ while first is empanelleii. 

1171. When taleeoien to be iiracured, or jurors drswu from 

1172. When talesmen to be procured. 

1173. If sheriff is a. jiarty, court may appoint a person to at 

1174. Duty of sheriff aud of Uleamen. 
117B. Jury competent, althoupfh 
'■"7(1. Two peremptory challenge 

77. Nil cballen^ allowed because omcer ai-awing is a panyi 

1176. No challenge alloweii liecause nffiuer noU^ng' is a P*rti 

1179. ChallenKeB in per.al actior.s. " 

1160, Challenges how tried. ExceptiouB to and review of tha4 

tion of the court, in reference thereto, 

Clark CO § 1163. At the opening of a term of a court of record at vrU 

?ai^'of of fact are to be tried ty jury, the clerk must cause ballots^ 

^^" '*"' aa nearly as may be, in appeajauce, to be prepared, by wij 

name of each person, returned to the term as a trial junW) 

proper additioua, on a separate piece of paper. He must | 

fold each ballot, in the same manner, as nearly as may bdk 

resemble the others, and so that the name is not visible. "B 

must be deposit^il in a sufficient box, from which they must I 

as prescribed in this article, \ 

^nw*" 8 1164. When an issue of fact, to be tried by a jury, is if 

baiiota. trial, the clerk, under the direction of the court, must opei 

out of the box, as many of the ballots, one after another, M 

cient to form a jury. 

StairiM § 11G5- Before the firat ballot is drawn, the hox must be a 

baUots, well shaken, so as thoroughly to mix the ballots ; and the d 

draw each ballot, without seeing the name written on aay^ 

through an aperture, made in the lid of the box, large &ai 

t» admit his hand conveniently. | 

dniwn" § 1166. The first, twelve persons who appear, as their t 

Bw., to drawn and called, and are approved as indifferent between dl 

fcm tbe j^jjjj jjjjj. djgyharged or excuned, niUHt be sworn ; and constituM 

to try the issue, ] 

^Jj" § 1167. The ballots, containing the names of the jurors ( 

when to be must be then deposited iu another box, and there kept, apact 

to a'Mcond other ballots, until that jury is discharged. 

I™*' § 116S, After that jury is discharged, the ballots contaitf 

ta'Ae're^'' names must be again rolled up or folded, as prescribed in sect] 

^rned to hundred and sixty-three of this act, and returned to the box, H 

t»i. " they were first taken ; and the same course must be pureiiel 

as an issue is brought to trial by a jury. 

^wnw™ § 1189. The ballot, containing the name of a juror, who i 

OCT,, m ba when his name is drawn or called, or is set aside, or excused | 

ar*t?oi.'° i^ <"i that trial, must be again rolled up or f<ftded, in the san 

as before, and returned to the box, containing the undrawn \ 

soon as the jury is sworn. ,] 

mlyiS"^^ S 1170. If an issue is brought to trial by a jury, while! 

drawa empanelled in another cause, at the same term, and not then df 

ll'eHit.wf' '■h'* court, may order a jury, for tlie trial of that issue, to hef 

eUcd. uf the box containing the ballots then undrawn ; but, in anya 

the ballots, containing the names of all tlie trial jurors, r^| 

anil attenilin^ the term, must be placed together in the (' 

l>efore a jury is drawn therefrom. 

wsen § 1171. If a sufficient number of jurors, duly drawn an^f 

S'2o'pro- do not attend, or cu-imut be obid-iiied, to form a trinl .juryj 

jS?™'"' ^°*J'' '" *"y county e.vcepl Westchester, diiect the sheriff^ 

ktbe af tendance of such anuuibet ol\,Q\ft9.meii,lTiiialJiB' 
i 222 
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I.] FORMATION OP THE JURY. g§ 1172-1179. 

Ibom the county at large, qualified to serve as trial juror*, as it deems ,,^|„^' * 
Sufficient for the purpose. In Westchester count..-, the court must (yonmunl 
direct the sheriff to draw a autficient number of ballots from tho first """■ 
BOX, specified iu section ten hundred and thirty-eight of this att if 
fiiere is not a sufficient number of ballots remaining therein, to draw 
Me residne from the second box, specified in section ten hundred and 
Bfty-one of this act. In any other county, except New- York and 
lyings, it may, in its discretion, iustes-d of directing him to require 
mlesmen-to attend, direct him to draw a sufficient number of ballots 
mom the third box, specified in section ten hundred and fifty-two of 
lilus act. In either case, the sheriff must notify the persons thus drawn 
fto attend forthwith, or upon a day fixed by the eonrt. If, for any rea- 

fon a sufficient number of jurors to try the issue is not obtained, from 

file persons notified, under an order made ua prescribed iu this section, 

tte court may make another order, or successive orders, until a suffi- 

l&ent number is obtained ; and in making each order, the court may 

taercise the same diBcretion,as in making thu ^rst order., 
g 1172. In any county, except New-York, Kings, or Westchester, the when 

court may also direct the sheriff to require the attendance of such a EJ^Eepro. 

itmnber of qualified talesmen, for the trial of an issue of fact, aa it deems cored. 

Mfficient, where, by reason of one or more juries being empanelled, or 
any other reason, no ballot remains undrawn ; or where, in conse- 

.([uence of jurors being set aside, a juror cannot be obtained, for the trial 

tfthat issue, from the list of those returned. 
§ 1173. If, in a case specified in the last two sections, the sheriff is a ifuhcniriB 

r-ty to the issue, the court must appoint a disinterested person, to act "q^''^,,. 
place of the sheriff. For that purpose, the person so appointed pos- appoint ■ 
JBeses all the powers, and is subject to all the duties and liabilities of Un'orium 
the sheriff, with respect to the matters specified in those sections. 

§ 1174. The sheriff, or person appointed by the court, mnst notify the imiy ot 
requisite number of persons to attend, and make return thereof, as pre- Dr"!*!™.''*' 
Kiibed in section ten hundred and forty-eight of this act ; except that men. 
each person must be required to attend forthwith. Each person so noti- 
fied must attend forthwith, and, unless excused by the court or set aside, 
muat serve as a jurOr upon the trial. For a neglect or refusal so to do, 
be may be fined, in the same manner as a trial juror, regularly drawn 
»Dd notified, as prescribed in this chapter ; and he is subject to the 
Mme exceptions and challenges, as any other trial juror. 'JSSni*'3- 

g 1175. It is not a valid objection to a jury, procured aa prescribed iu Eougii 
the last four eeclious, thai, it contains none of the jurors originally ^"^^[,'j'* 
Munied to the term, or is only patially composed of such jurors. or none or 

g 1176. Upon the trial of an issue of fact, joined in a civil action, in ^SSb?" 
4 court of record, or not of record, each party may peremptorily uhal- twh par 
*■" ";e not more than two of the persons, drawn as jurors for the trial. ™aiien(riw 

„ 1177. It is not a good cause of challenge, to the panel or array of in a I'.i'il 
itial jurors, in an action in a court of recora, that the officer who dreK ""'"" 
Item is a party to, or interesteil in the action, or counsel oi attorney ten^ li- ^^M 
br, or related to, a party. !«"!« o*. ^^1 

'. § 1178. It is not a good cause of challenge to the panel or array of DcriLrHw- ^^H 
Ual jurors, in an action in a court of record, that they were notified to ^^ot"'**^^^B 
>ttend by an officer, who is a party to, or interested in, the action, or u„ ,.,in|. 
talated to a party; unless it is alleged in the challenge, and is estab- j^"^?'' 
ashed, that one or more of the jurors drawn were not notified, and that ^^ am- 
the omission was intentional. ■"" 
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voc to SA otficor who notified the trial jurors, that the juror or the a"t^ou 



% 1179. In a penal action, in a coui't of record, or not of record, to ly, eic. 

. of money, it is not a good cause of challenge to a trial cii«Uoii™ 
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180-1186. THE VERDILT. [cbap.i 

' ■-■ officer is liable to pay taxes, in a city, town, or cminty, which may b 

benefited by the recovery. 

rtS" § ^ ^^*^' objection to the qualifications of a juror is available onl; 

icioiis upon a challenge. A challenge of a juror, or a challenge to the pane 

Ir'fho'^ array of jurors, must be tried and determined by the court only 

nina- Either party may except to the determination, and it may be reviewed 

In " upon a question of fact, or a question of law, or both, as where an iasiM 

""• of fact presented by the pleadiugK iH tried by the court; except tbiit 

where one or more exceptions are taken, to the ruliuffs of ihe court, mult 

after the jury is empanelled, an exception to the determination ofi 

challenge must be heard at the same time ; and the ca^e must conlaia 

the matters necessary to present it, upon the facts, or the law, or boti. 

ARTICLE SECOND. d 

Thb Vancicr. ^ 

:on IISI. DiBchuve of jury failing U) agive. 

1182. HlBinliff iraunot sulimit to nonsuit after jury retirea. 

1183. In action lo ivcovei' money, jury to asBeas ifamag«s. 

1184. How double, treble, or iocreaeed daims^fes. found and awarded. 

1186. When vei-dict (*> be taken, subject lo the opinion of the court. l 
11S6. (.ieneral and special verdict defined. 

1187. Getiewl or special verdict, when rendered; apeciai ficding i 
pineral verdict. 

1188. SpeciaJ tiniiinc- i-ontroia g-enei-aJ vei'dict. 

1189. Entry of venlict ; siibneqnent proceedinge. 



D'»oSftr|« g H81, Where a jury is empanelled to try an issue, 
tagui inquiry, or to assess damages, in an action in a coutt of record, J 
•*'^'' of record, or in a special proceeding before an officer, if the jurorf 
not agree, after being kept together, for such a time as is deemM 
sonable, by the court before which, or the officer before whomJ 
were empanelled, the court or officer may discharge them, and » 
precept for a new jury, or order another jury to be drawn, as thjp 
requires ; and the same proceedings must be had Before the neili 
as if it was the jury first empanelled. 
piniDtiir § 1162. It is not necessary, in an action in a court of record, I 

m^i"o'non- the plaintiff, when the jurors are about to deliver their verdictjj 
'urv^rB^"^ the plaintiff, in such an action, cannot submit to a nonsuit, aT" 
drm. cause has been committed to the jury, to consider of the verdict 

In lotion § lis;!. In an action to recover a sum of money only, if a ve^ 
inonuv.**' found, Cither in favor of the plaintiff, or in favor of a defendan 
Jury to i,as set up a counterclaim for a sum of money, the jury must I 
diimi«e>. the amount of damages. The jury may also, under the direcT 
the court, assess the amount of the damages, where the court i 
jiidgmeut for the plaintiff, on the pleadings. 
How § 1184. Where double, treble or other increased damages arel 

wSi^o"or by statute, single damages only are to be found by the jury, exs^ 
iDcraaHHi ^ ^g^g where the statute prescribes a different rule. The sum so 
ibSSd^d must be increased by the court, and judgment rendered accord 
awarded. g HS5. Where, upon the trial of an issue by a jury, the cae« pi 
dOT » be'" only questions of law, the judge may direct the jury to render a ^ 
uken, mb- subject to the opinion of the court. Notwithstanding that aucliL 
ofiiiiSii^or diet has been rendered, the judge holding the trial term may J 
die eonrt g^me term, set aside the verdict, and direct judgment to be ent^ 
either party, with like effect and in like manner,a8 if such a d 
iiad been given at the trial. An exception to such a direction ■ 
taken as prescribed in aert\oT\ bIq© V\Ki&t«iKa4uinety-four of tP 
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JURORS AND JURIES. 



§ 1186. A general verdict is one, by whkh the jury prouounces, gen- Qg^^j^ 
tally, npon all or any of the isaiiee, in favor either of the plaintiff, or naJgpocUi 
f the defendant. A special verdict is one, by which the jury finds ^^^ *" 
be facta only, leaving the court to determine, which party ie entitled 
i judgment thereupon. 

g 1187. In an action to recover a sum of money only, or real prop- GsneraiM 
rty, oz a chattel, the jury may render a general or a special verdict, f|™'whBn" 
I its discretion. In any other action, except where one or more renJecedi 
Kclfic questions of fact, stated under the direction of the court, are amfing 
ied by a jury, the court may direct the jury to find a special verdict, ^|^ |^^' 
^on all or any of the issues. Where the jury finds a general verdict, uici. 
e court may instruct it to find aleo specially, upon one or more quee- 
ms of fatt, stated in writing. The special verdict or special finding 
lust be in writing ; it must be filed with the clerk, and entered in tlie 
tinulea. 

^ 1188. Where a special finding is inconsistent with a general ver- special 
Set, the former controls the latter, and the court must render judgment ^nt^ 
pcordingly. ^ensr^ 

§ II89. When the jury renders a verdict, or finds upon one or more i^ln^^ur 
tecific questions of fact, stated under the direction of the court, the verdlrt; 
erk mn»t make an entry in his minutes, specifying tlie time and Po^ed-' 
lace of the trial ; the names of the jurors and witnesses ; the verdict, '"S" 
; the questions and findings thereupon, as the case requires ; and the 
eetion, if any, which the coiu-t gives, with respect to the subsequent 
ceedings. Upon the application of the party in whose favor a gen- 
ii verdict ia rendered, the clerk must, enter judgment, in conformiiy 
llie verdict, unless a different direction ia given by the cmrt, m- it 
1 "fherwise specially prescribed by law. 
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provititma, inelitding (hose reltUin 
acta of niiscondticC. 



to BmbraceTj/, arid otfur j 



w tlUO. Trials by jury to be as bei-ein jimvided ; juriee of p&rt &]ieiui &bnl- 

U9I. Venire not necessary. - ■• 

1192. Jurcira not lo be questioned for their verdict, 

1193. Penalty where juror takes pft, etc. 
IIM. Bmhrttcery; pena!^ therefor. 

I1S5. PenaJy" for jaror's non-atlendance in special proceeding. 

lliHl. Sheriff, etc., to keep jary in special proceeding; penalty. 

I19T. Notice of Impointion of fine. 

ilW. Special retuni of delinquency and fine to connty i;ourt. 

lies. Collection or remiaaion of fine. 



lUSO. A trial by a jury, of an issue of fact, joined in a civil action, , 

t emit of record, must be had, as prescribed in this chapter ; except J^'^g^^ 
" case vrbere it ia otherwise specially prescribed by law. An alien urotidud; 
t entitled to a jury, composed in part of aliens or strangers, in an pl^tlij^ 
H or special proceeding, civil or criminal. aboiiihed. 

161. A venire to procure jun>rs cannot be issued in a civil action, venire not 
in in a court, of record, except as specially prescrilifd by law. ' 

[16] 2a^ 



JURORS AND JURIES, [chap.!. 

..lu.. uoi ^ 1192. A juror shall not be questioned, and is not subject to u 
wiiB'qoTO action, or other liability, civil or criminal, for a verdict rendered by him. 
ilfetrv/r' '"^ *" action in a court of record, or not of record, or in a special pro- 
.lioi. ceeding before an officer, except by indictiueDt, for corrupt conduct, in 

a caae preacribed by law. 
Jrhore"^ § 1193. A person, drawn or notified to attend, as a trial juror, in >u 

jurortakeB action in a. court of record, or not of record, or in a special proceeding 
gift, etc. before an officer, who takes any thing \a render his verdict, or receives, 
from a party to the action or special proceeding, a gift or gratuity, fcff- 
feits ten times the sum, or ten times the value of that, which he took 
or received, to the party to the action or B[)ecial proceeding, aggrieved 
thereby; and is also liable to that party, for his damages sustained 
thereby ; besides being subject to the punishment, prescribed by law, 
n^pe^ity ^ 1194. An embraceor, who procures a person, drawn or notified U> 
tterBfor. attend, as a trial juror, to take gain or profit, contrary to the las) sec- 
tion, forfeits ten times the sum, or ten times the value of that, which 
was so taken, to the party aggrieved thereby ; and is also liable to 
that party for his damages sustained thereby ; besides being subjectto 
the punishment, prescribed by law. 
jmSrafl™' § 1195. A person, who has been lawfully and personally notified to 
xwaOutee attend, as a trial juror, to inquire into a matter or thing, or to hear iJid 
pn.'^-*' tjT ^ controversy, in a special proceeding, pending before a judge, jna- 
"ig tice of the peace, commissioner, or other officer, and who witfully De- 

lects to attend, as required by the notice, may be fined by the officer, 
ill a sum not exceeding twenty-tive dollars. But this section does not 
extend to a case, where special provision is made by law, for punishing 
the default of a trial juror, 
^ariff, g 1196. A sheriff, constable, or other officer, who notified jurors Mi 

keepjory attend, in a case specified in the last section, must, when directed br 
Immeeit' the officer, before whom th^ special proceeding is pending, attend, mq 
ing; pen- take charge of the jury. For a wilful neglect ta obey siiwi a directaon, 
"'* or for any misconduct, while attending the jury, by which a right or 

remedy of a party to the special proceeding may be impaired or piejn- 
diced, he must be fined, by that officer, in a sum not exceeding twenty- 
five dollars. 
J § 1197. Where a fine is imposed, in a case specified in the last twi 
sections, written notice thereof must be served upon the person fined, 
to the end that he may apply to the officerimposingit, for the remisdoo 
of the whole or a part thereof, upon proof that he had a reasonable ei- 
•■ ciise for his neglect or misconduct, or that other good cause exists tm 

the remission. 
fm'olrdS^ § U98. If, within thirty days after the service of the notice, the Cw 
unquenoy' has uot been remitted by the officer imposing it, he must make a epeoi] 
coMty'' return of the delinquency or misconduct, for which the fine was ita- 
oourt. posed, and of the amount of the fine, accompanied with proof, by afr 
davit, of service of the notice specified in the last section, to the next 
term of the county court of the county, in which the delinquent resides 
S r^'ic" '^ ^ "'^' '^^ county clerk must deliver to the district-attorney, a cop 
■liniorilne. of the return and of the affidavit, at the time when he delivers to hlD 
copies of the minutes of fines, imposed bv the county court. The fiM 
must be collected, or it may be remitted or reduced, in the some mw 
ner as a fine imposed by the county court, upon a defaulting trial juiW' 
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CHAPTER XI. 

JUDGMENTS. 

LB I. — JUDOMBNT IN AN ACTION. 

LE n. — JUDOMBNTS TAKEN WITHOUT FR00B88. 

LE III. — VaCATINO OB 8BTTINO A8IDB A JITDGMBNT, FOB IBBBQU- 

LABITY OB BBBOB IN FACT. 



TITLE L 

Judgment in an action. 

3LB 1. General provisious. 

2. Mode of taking*, entering, and enforcing a judgment. 

3. Docketing a judgment ; effect thereof, as a lien upon real property j 

Bospending and discharging the lien ; satisfaction and aasignmeiit of t 

a Judgment. t 



ARTICLE FIRST. 

Genbbal Provisions. 

loir 1200. Definition of final judgment. 

*1201. Definition of interlocutory judgment. 

1202. When judgment may be entei'ed. 

1203. Judgment to be enteitid at a teim held by one judge. 

1204. Judgment may be for or against any of the parties. 

1205. When a several judgment may be taken. 

1206. Judgment for or against a married woman. 

1207. When judgment for plaintiff not to exceed judgment demanded. 

1208. Rate of damages. 

1209. Effect of judgment dismissing the complaint. 

1210. Judgment a^^dnst a dead person. 

1211. Judgment to bear interest. 

i 1200. A judgment is either interlocutory, or the final determina- Definition 
>Kof ^e rights of the parties in the action. juc^uMit 

$1202. Judgment may be entered in term or vacation. 
S1203. Judgment must be entered, in the first instance, pursuant to judgment 
•Section of the court, at a term held by one judge ; except where SdataSSS 
"Nal piOYision is otherwise made by law. held by onm 

Judge. 
• Stricken out. 227 
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^ 1204- 1211. ENTERING A JUDGMENT. TrHAP. xi. 

Jndinneiit § 1204, Judgment may be given for or against one or more iilaintiifs, 
Buyiwfor and for or against one or more defendants. It may determine the 
■nyl^tbo ultimate rights of the parties on the same side, as between themselves ; 
paniei and it may grant, to a defendant, any affirmative relief, to which he is 

entitled. 
*»e™i' ^ 1205. Where the action is against two or more defendants, and a 
jndgmimt several judgment is proper, the Murt may, in its discretion, render 
uSciu* judgment, or require the plaintiff to fake judgment, against one or 
more of the defendants ; and direct that the action be severed, and 
proceed against the others, as the only defendatlts therein. 
io^oT*^'*^ § 1306. Judgment for or against a married woman, may be rendered 
ii(,-siT»t a and enforced, in a court of record, or not of record, as if she was single, 
woman. § 1207, Where there is no answer, the judgment shall not be more 

wimn favorable tj> the plaintiff, than that demanded in the complaint. 
iSrpMni'iff Where there is an answer, the court may permit the plaintiff to tAke 
not lo 01- any judgment, consistent with the case made by the complaint, and 
mem fle-* embraced within the issue. 

manded. g 1208. Where either party is entitled to recover damages, he may 

duoatiB*' recover any rate of damages, which he might have heretofore recovered, 

for the same cause of action. 
ju5™o'bi § 1208. A final judgment, dismissing the complaint, either before or 
diamiMing after a trial, rendered in an action hereafter commenced, does not pre- 
piaioi!"' ^^"^ * ^'^**' action for the same cause of action, unless it expressly 
declares, or it appears by the judgment roll, that it is rendered upon 
the merits, 
ili'ai'Ssi'u" § 1210. Where a judgment for a sum of money, or directing the pay- 
.icaiiper- ment of money, is entered against a party, after his death, in a caae 
•*"■■ where it may be so taken, by special provision of law, a memorandum 

of the party a death must be entered, with the judgment, in the judg- 
ment-book, indorsed on the judgment-roil, and noted on the margin 
of the docket of the judgment. Such a judgment does not become a 
lien upon the real property, or chattels real, of the decedent ; but it 
establishes a debt, to be paid In the coui-se of administration. 
wbe«r*£' § 1211. A judgment for a sum of money, rendered in a court of 
»«reM. record, or not of record, or a judgment rendered in a court of record, 
directing the payment of money, bears interest from the time when it 
is entered. But where a judgment direct.* that money paid out shall 
be refunded or repaid, the Erection includes intierest from the time 
when the money was paid, unless the contrary is expressed. 



ARTICLE SECOND. 
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BHmoN 1212. Judgment by default, iu cert^n actions on contract ; how takva. 

1313. Amount of judgment iu such coses ; how determined. 

1314. Application to court for judifment by default i whan neceesary. 
IjJlG. Proceedings on such an applicatian. 

131(1. Application for judgment, in ca»e of service by publication. 
1217. Attachment and undertaking for reatjtution, requintd iu mtUIb 

acUuns. 
1318. When judgment caonot be taken agtUnat inbnt 
1219. When a defendant in rtefaidt is entitled to notice. 

' m action may be Re\'ered, if iBBues of law and iBBnea of fact pr»- 

...nled. 
1331. Jiidg-iuent bow taken, after trial of issues of law andia 

" the same action. 




cur. XI.] ENTERING A JUDGMENT. §§ 12 12-15 

ia*2. Id. ; after H-ial of issue of law only. '^"■'^ 

1223. Proceedings npon application under the ket two sectione. 

1224. Id. ; npon interlocntory judgment, affirmed on appeal to the gen- 

1325. Judgment, after trial by jury of speciGc questions of fact. 
laSS. Id.; after reference to determine specific questions of fact. 
132i. Id.; upon motion for new trial, beard at general term. 
1333. Id. ; upon trial by court or referee of the whole issne of fact. 
1239. In matrimonial causes, judgment can be i-endered only by the court. 

1330. Final judgment upon decision or report awarding interlocutory 

judgment, etc. 

1331. Id. ; how final judgment entered and settled in certain caaes. 
1233. Interlocutory reference 01- inquisition; how reviewed. 

1333. Motion for judgment upon a special verdict, etc. 

1334. Id. ; npon verdict subject to opinion of court. 
123S. Interest on verdict, etc., to be included in recovery. 

1336. Clerk to keep ju<igment-l>ook ; judgment to be entered therein. 

1337. Judgment-roi] to be filed ; of what it consiHts. 

1338. Id. ; by whom prepared. 

1339. Time of filing judgment-roll to be noted. 

1340. When a judgment may be enfai'C«d by execution. 

1341. Wbena juil^entmaybe enforced by punishment for disobeying it. 

1343. Real priipei'ty ; how sutd, Effei:t of conveyance. 
1M3. Security upon sate by referee. 

1344. Conveyance to slate name of party. 

S 1312. In an action specified in section four hundred and twenty of 
this act, where the summons was personally served uixin the defend- 
ant, and a copy of the complaint, or a notice statinK the sum of money 
for wJiich judgment will be takeu, was served witn the summons; or 
where the defeadant has appeared, but has made default in pleading, 
the plaintiff may take judgment by default, as follows : 

1. If the defendant has made default in appearing, the plaintiff 
must file proof of the service of the summons, and of a copy of the 
complaint or the notice, and also proof, by afiidavit, that the defend- 
ant has not appeared ; whereupon the clerk must enter final judgment 
in his favor. 

2. If the defendant has seasonably appeared, but has made default 
in pleading, the plaintiff must file proof of the service of the summons 
ana of the appearance, or of the appearance only, and also proof, by 
affidavit, of the default ; whereupon the clerk must enter final judg- 
ment in his favor. 

If the defendant has made default in appearing or pleading, and 
the case is not one where the clerk can enter final judgment, as pre- 
acribed in either of the foregoing subdivisions of this section, the 
plaintiff must apply i« the court for judgment, as prescribed in section 
twelve hundred and fourteen of this act. 

S 1213. Where final Judffment may be entered by the clerk, as pre- Amnum 
KTib«d in the last section, Uie amount thereof must be determined as {"^^^ 

follows : caaa I 

1. If the complaint is verified, the judgment must be entered for the mined. 
som, for which the complaint demandM judgment ; m; at the plaintiff's 
(iplion, for a smaller sum ; and if a computation of interest is necessary 

il may be made by the clerk, 

2. If the complaint is not verified, the clerk must assess the amount 
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ENTERING A JTTDGMHNT. 



[CBAP. XI. 
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due to the plaiutiff, by computing the suit] due upon an instrument tbr 
tbe payment of money only, the non-payment of which constitutes a 
cause of action, stated in the complaint; and by ascertaining, by the 
examination of the plaintiff, upon oath, or by other competent proof, 
the amount due to him for any other cause of action, stated in the com- 
plaint. If an instrument, specified in this subdiviBion, has been lost, 
BO that it cannot be produced to the clerk, he must talce proof :f its 
lo8s, and of its contents. Either party may require the clerk to reduce 
to writing and file the assessment, and the oral proof, if any, taken 
thereupon, 

§ 1214. Where the summons was personally served upon the defend- 
ant, within the State, and he has made default in appearing, or when 
the defendant has appeared, but has made defanit in pleading; and 

,' the case is not one, where the clerk can enter final judgment, as pre- 
scribed in the last two sections, the plaintiff must apply to the court 
for judgment. Upon the application he must file, if the default wa* 
in appearing, proof of service of the summons ; or, if the default wai 
in pleading, proof of appearance, and also if a copy of the complaint 
was demanded proof of service thereof, upon the defendant's attorney ; 
and in either case, proof, by affidavit, of the default which entitles him 
to jndgment. 
§ 1215. The court must thereupon render the judgment, to which the 

,. plaintiff is entitled. It may, without & jury or with a jury, if one is 
present in court, raake a computation or assessment, or take an account, 
or proof of a fact, for the purpose of enabling it to render the judg- 
ment, or to carry it into effect ; or it may, in its discretion, direct a 
reference, or a writ of inquiry, for either purpose ; except that where 
the action is brought to recover damages for a personal injury, or an 
injury to property, the damages must be ascertained by means of * 
writ of inquiry. Where a reference or a writ of inquiry is directed 
the court may direct, that the report or inquisition be returned Ijj tb^ ■ 
court for its further action ; or it may, in its discretion, except whew 
special provision is otherwise made by law, omit that direction ; i» 
which case, final judgment may be entered by the clerk, in accordanc* 
with the report of the referee, or for the damages ascertained by the 
inquisition, without any further application. 

I 121B. Where the summons was served upon the defendant, without 
the State, or otherwise than personally, if the defendant does not 
demand a copy of the complaint or plead as the case requires, witbia 
twenty days after the service is compiet,e, the plaintiff may apply to 
the court, for the judgment demanded in the complaint. Upon such 
an application he must file proof that the service is complete, and proof 
by affidavit of the defendant's default. The court must require proof 
of the cause of action, set forth in the complaint, to be made, either 
before the court, or before a referee, appointed for that purpose. If the 
defendant is a non-resident, or a foreign corporation, the court must 
require the plaintiff, or his agent, or attorney, to be examined on oath, 
respecting any payments to the plaintiff, or to any one for his use. on 
account of his demand, and must render the judgment, to wliich the. 
plaintiff is entitled. But before rendering judgment, the court may, in 
auy case, in its discretion, require the plaintiff to file an undertaking, 
to abide the order of the court, touching the restitution of any estate 
or effecis which may be directed by tne judgment to be transfeired 
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ir delivered, or the rfestitution of any mODey that may be collected 
pnder or by virtue of the judf^ent, in caae the defendant or bis 
iBpreaeatative applies and is admitted to defend the action, and euc- 
keds ill his defence. 

[' § 1217, A judgment shall not be rendered for a sum of money only, Aii«>h- 
ppcn an application made pursuant to tfae last sectiou, except in aa ondenak. 
KtioQ specified in section sis hundred and thirty-five of this act. ["^^"n™ 
Whore the defendant ia a non-resident, or a foreign corporation, and required 
hw not appeared, the plaiotiff, upon the application for judgment in l^uoS*" 
|jach an action, must produce and file the following papers: 
i' 1. Proof, by affidavit, that a warrant of att.achmeni, granted in the 
Mtion has been levied upon property of the defendant. 
r 2. A description of the property, so attached, verified by affidavit ; 
pith a statement of the value thereof, according to the inventory. 
I 3. The undertatdng mentioned in section twelve hundred and six- 
pen, if one haa been required. 

t § 1218. A judgment by default shall not be taken against an infant "j"" 
lefendant, until twenty days liave expired since the a[)pointnient of a oM^t ba 
■nardian ad litem for him. imiiSBt 

r § 1219 A defendant, against whom judgmeift is taken, pursuant infant. 
) the foregoing sections of this article, is entitled to notice as whanaOe 

UlOWs: entiUedlo 

1. If he haa appeared generally, but has made default in pleading, "o"™- 
eis entitled to at least five days' notice of the time and place of an 
BEessment by the clerk, and to at least eight days' notice of the time 

ad place of an application to the court for judgment. 

2. to a caee where an application for judgment must be made to the 
Mirt, the defendant may serve upon the plaintiff's attorney, at any 
ne before the application for judgment, a written demand of notice 
r the execution of any reference, or writ of inquiry, which may be 
rant^ upon the application. Such a demand is not an appearance in 
w action. It must be subscribed by the defendant, in person, or by 
B attorney or agent, who must add to his signature his office addresB, 
itil the particulars, prescribed in section four hundred and seventeen 
' tllid act, concerning the office address of the plaintiff's attorney. 
bereapon at least five days' notice of the time and place of the exe- 
l&ia of the reference, or writ of inquiry, must be given to the defend- 
it, by service thereof upon the person, whose name is subscribed to 
» demand, in the manner prescribed in this act, for service of a paper 
jMMi an attorney in an action. 

6 13^. Where an issue of law and an issue of fact arise, with respect when m- ' 
I different causes of action, set forth in the complaint, and final judg- 2l»"r=!^u^' 
lent can be taken, with respect to one or more of the causes of action, {"i" "i 
ithout pr«judicetoeiiher party in maintaining the action, or a defence mua^DuM 
r«oant«rclaim, with respect to the other caiises of action, or in the p™""tw'- 
)CO*r«ry of final judgment u^on the whole issue, the court may, in 
iaetwtion, and at any stage of the action, direct that the action 
■oidod into two or more actions, as the case requires. 
8 1221. Where one or more issues of law, and one or more issues of jJ^^^JUl 
let, arise in the same action, and all the issues have been tried, final aoer tri 
■dgment apou the whole issue must be taken as follows : ufi^lud 

Where an application must be made to the court, for judgment 'oo*' """ 
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npon the issue last tried, the application must be for judgmeut, upon 
the whole issue ; and judgment must be reudered accordingly' 

2. Where the action is triable by a jury, and the issue Taet tried ia 
tried at a term of the court, the application for judgnieut, upon the 
whole issue, may be entertained, in the discretion of the court, at Ihsl 
term, and with or without notice ; if not so entertained, it must be 
heard as a motion. 

3. Where the issue last tried ia tried before a referee, his report nnal 
award the proper judgment upon the whole issue, unless otherwiee 
prescribed in the order of reference, 

. mar g 1222. Final judgment upon an issue of law, where no issue ol fiul 

lu'e'nf remains to be tried, and final judgment has not been directed as pr*- 

woDiy. eribed* in section ten hundred and twenty-one of this act, may b* 

entered upon application to the courts, or by the clerk in an action 

specified in section four hundred and twenty of this act. 

»npon S 1223. Upon an application, by either party, to the court, for final 

.plination judgment, after the decision of an issue of law, as prescribed in the lut 

It two" tw sections, the court has the powers specified in section one thousand 

aaom. two hundred and fifteen of this act, upon an application for judgment 

by the plaintiff. Where final judgment may be awarded iu a referee's 

report, as prescribed in section twelve hundred and twenty-one of thii 

act, the referee may make a computation, or an assessment, or take an 

account, or proof of a fact, for the purpose of enabling him to award 

the proper judgmei t, or enabliug the court to carry it into effect ; and 

he may ascertain and fix the damages, as a jury may do, upon the 

execution of a writ of inquiry. 

toHoco" § 1224, When an order or judgment is wholly or partly atfirmed upon 

ryJudE- an appeal to the general term, and no issue of fact remains to be tried, 

irnifiui the general term may, in its discretion, render final judgment, unices 

1^™' it permits the appellant to amend or plead over. 

§ 122G. In an action triable by the court, where one or more spedfic 
rigmeni, questions of fact, arising upon the issues, have been tried by a ju^i 
■ iarjDt judgment may be taken, upon the application of either party, w 

ImIi™. follow: 

Ant. 1. If all the issues of fact in the action are determined br the find- 

ings of the jury, or the remaining issues of fact have been determined 
by the decision of the court, or the report of a referee, an appli- 
cation for judgment, upon the whole issue, may be made as upon « 
motion. 

2. If one or more issues of fact remain to be tried, judgment may ba 
rendered upon the whole issue, at the term of the court where, or fcy 
direction of the referee by whom, they are tried. 
. ; BtL«r g 1226. Where a reference has been made, to report upon one or man 
dJS^ specific qiiestions of fact, arising upon the issue, and the remaining 
flcVueV- issues have been tried, judgment must be taken, upon the application 
jni> ol' of either party, as prescribed in section one thousand two hundred ud 
"'* twenty-one of this act. 

I. ; iii".ii g 1227. Where a motion for a new trial, made iu the first iiifltatiee>t 
•ii\iM' a general term is denied, judgment may be taken, as if the mofiox 
lar.1 r|t ' f{ir a. new trial had not been made, after the expiration of four d«y> 
m™ from the entry of the order, and the service, upon the attorney for the 
adverse party, of a copy thereof, and notice of the entry ; but no' 
before. 
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§ 1328. Where tLe whole issue is an issue of fact, which waa tried 
hy a referee, the report stands aa a decision of the court. Except trm'iby" 
where it is otherwise expressly prescribed by law, judgment upon such ro^^'a^ 
a report, or upon the decision of the court, upon the trial of the whole the wboM 
issue of fact without a jury, may be entered by the clerk, aji directed JSJi'l " 
therein, upon filing the decision or report. 

g 1229. in an action to annul a marri&ge,' or for a divorce or separa- in motrt- 
tion, judgment cannot be taken, of course, upon a referee's report, as ^om>», 
prescribed in the last section, or where the reference was tuade. as pre- i,"'^'^""' , 
ecribed in section one thousand two hundred and fifteen of this act. jvrvii onir 
Where a reference is made in such an action, the testimony, and the 
other proceedingci upon the reference, must be certified to the court, 
by the referee, with his report; and Judgment must be rendered by 
the court. 

§ 1230. In a case, not provided for iu the foregoing aections of this nati judg- 
article, where the decision, upon a trial by the court, without a jury, "e^liion"™ 
or the report, upon a trial by a referee directs an interlocutory judg- Jj^J^",,,, 
meat to be entered, and the party afterwards becomes entitled to a "It^fi.,™ 
final judgment, an application for the latter may be made, as upon a ^oni,°ow. 
motion. And where a judgment requires the appointment of a referee, 
tu do any act thereunder, ftie referee must be appointed by the judg- 
ment or by the conrt, upon motion, except aa otherwise prescribed in 
the next section. 

§ 1231. In an action triable by the court, an interlocutory judgment I'f ; }'"'» 
rendered upon a default in appearing or pleading, or pursuant to the nionien' 
Erection contained in a decision or report, may state the substance of J^JJ^ff^ 

the final judgment, to which the party will be entitled. It may also - 

direct, that the final judgment be settled by a judge, or a referee. In 
that case, final judgment shall not be entered, until a setllemeiit 
Ibereof, subscribed by the judge or referee, is filed. Where an inter- 
locutory judgment awards coats, they may be awarded generally, with- 
out specifying the amount thereof. Where the final judgment is 
directed to be settled, and the costs have not been taxed, when the 
settlement thereof is filed, a blank for the amount of the costs must be 
left in the settlement ; and the costs must be taxed, and the blank 
filled up accordingly, by the clerk, when the final judgment is 
entered. 

§ 1232. Where a reference, or a writ of inquiry, directed as pre- inieriacn. 
acribed in section one thousand and fifteen, or section one thousand lS5e"rta- 
two hundred and fifteen of this a<.'t, has been executed, either party gj] ' " 
may apply for an order, directing a itew hearing, or a new writ of 
inouiry, upon proof, by affidavit, that error was committed, to hts pre- 
juoioe, upon the hearing, or in the report, or upon the execution of 
the writ or in the inquisition. In a proper case, the application may 
be granted, after judgment has been entered. In that case, the Jndg- 
ineut may be set aside, either then or after the new hearing, or the 
execution of the new writ, as justice requires. 

S 1233. A motiou for judgment, upon a special verdict, may be made mouob 
by either party ; and must, iu the first instance, be heard and decided, {|^^?!| 
•t a term held by one judge. sS.'S 

§ 1234. A motioTi for judgment, upon a verdict subject to the opinion j^ 
of the court, may be made by either party; and must be heard an'l 
decided at the general term. 
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§§ 1235-1241. JUDGMENT-ROLL. [chap. n. 

iD(«r«Bi on ^ 1235. Where final judgment is rendered for a sum of money, 
varairt, awarded by a verdict, report, or decision, interest upon the huid 
fociiiHe.nn awarded, from the time when the verdict was rendered, or the repoK 
iBPoveiy. or decision was made, to the time of entering judgment, jnnst be com- 
puted b; the clerk, added to the sum awarded, and included in the 
amount of the judgment. 
kwp'jotiK. § 1236. The clerk must keep, among the records of the court, a book 
nitiiiiutS; for the entry of judgments, styled the "judgment-book," Bach inlCT- 
to'lSen"' locutory or final judgment must be entered in the judgment-book, and 
tered_ attested by the signature of the clerk ; who must not«, in the margin 
I erein. ^j. ^j^^ entry, the day and year of entering it. It must specify clearly 
the relief granted, or other determination of the action, or of the 
issue, 
jniigmant. § 1237. The clerk upon entering final judgment, must immediately 
aiidfo^ file the judgment-roll; which must consist, except where spet-ial pro- 
whw It vision is otherwise made by law of the following papers : the fcinn- 
oauB ita. nions; the pleadings, or copies thereof; the final JHdgment,and th« 
interlocutory judgment, if any, or copies thereof; and each paper on 
file, or a copy thereof, and a copy of each order, which in any wiy 
involves the merits, or necessarily affects the judgment. If judgment 
is taken by default, the judgment-roll must also contain the papers 
required to be filed, upon so taking judgment, or upon making appli- 
cation therefor; together with any report, decision or writ of inquiry, 
and return thereto. If judgment is taken after a trial, the judement- 
roU must contain the verdict, report, or decision; each offer if any, 
made as prescribed in this act; and the exceptions or case thi.'n on file. 
W- i bj § 1238. The judgment- roll must be prepared, and furnished to the 

piire^. ""' clerk, by the attorney, for the par^y, at whose instance the final judg- 
ment is entered ; except that the clerk must attach thereto the neces- 
sary original papers, on file. But the clerk may, at his option, make 
up the entire judgraent-roll. 
Time of g 1239, The clerk must make a minute, upon the back of each 
msnl roll*' judgment- roll, filed in his o-ffice, of the time of filing it, specifying 
Kib«noiBii. j^jjg year, month, day, hour, and minnt*. A proceeding to enforce 
or collect u final judgment, cannot be taken, until the judgment-nil 
is filed. 
When a § 124(1. In either of the following cases, a final judgment may be 

iolirSe"en. enforced by execution : 

f.irwd by ], Where it is for a sum of money, in favor of either party ; or direcU 
etooo on. ^-^^ payment of a sum of money. 

2. Where it is iu favor of the plaintiff, in an action of ejectment, at 
for dower. 

3. In an action to recover a chattel, where it awards a chattel U 
either party. 

J'J^^ § 1341. In either of the following cases, a judgment may be enfotcfli 

maf^e'en- by Serving a certified copy thereof, upon the party against whom it « 
pim"i*-''^ rendered, or the officer or person, who is required thereby, or bylivf, 
monifiir to obey it; and, if he refuses or wilfully neglecta to obey it, by pan- 
diBobejiiiK igjiidgjiiin for a contempt of the court, 

1, Where the judgment is final, and cannot h» enforced by eiecn- 
tion, as prescribed in the last section. 

2. Where the judgment is final, and part of it caimot be enforced 
by execution, as prescribed in the last section; in which case, the |«rt 
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iris, nfaich caunot be so enforced, may be enforced as prescribed 

e section. 

Where the jud^'ment is interlocutory, and requires a party to do, 

refrain from doing, an act ; except in a case specified in the next 

Where the judgment requires the payment of money into court, 

mi offii^er of the court; except where the money is due upon a 

let, express or implied, or aa dama>res for non-performance of a 

\ct. In a case specified in this enbdivision, if the judgment ia 

it may be enforced, as prescribed in this section, either aimulta 

ly with, or before or after the issuing of an execution thereupon, 

I court directs. 

B42. Except where special provision is otherwise made by law, kmI prop- 

JTC^erty, adjiidged to be sold, miist be sold in the county where JJ^" ^j? 

Ltuated, by the sheriff of the county, or by a referee, appointed rector oon 

B coort for that purpose, who must execute a conveyance to the '^^*'"'''- 

aaer. The conveyance is effectual, to pass the right title, or 

^ of a paxty, adjudged to be sold ; but nothing contained in this 

n shall be deemed to repeal or modify the proWsioiis of any law 

iJly regulating the sale of real property under a judgment or a 

ft of any court, in any particular county of tiie Stat*. 

143. Where a referee is appointed by the court, to sell real prop- secority 

Ihe court may provide for hia giving such security, as the court g^",^,^' 

■ just, for the proper application of the money received upon the 

or for the payment thereof by the purchaser, directly to the per- 

r persona entitled thereto, or their attorneys. 

B44. A conveyance of property, sold by virtue of an execntion, conveT- 

d pursuant to a judgment, which specihes the particular party or ^,% ^mna 

», whose right, title or interest Is directed to be sold, must dis- o^ pa"r- 

J state, in the granting clause thereof, whose right, title or inter- 

M sold, and is conveyed, withoiit naming, in that clause, any of 

ther parties to the action ; otherwise, the purchaser is not bound 

tept the conveyance, and, the officer executing it i3 liable for the 

^ee, which ths purchaser Bustaiua by the omisBlon, wheth * he 

fit or refuses to accept it. 






ARTICLE THIRD. 



» I3W. Certain clerks to keep docke'^-bookB. 
UU. Id.i to docket judgmeDta. 

1317. Kline' tr&nEcripta, and docketing jad^^ents thereon. 
IMS. PeaaTty for clerk's neglect. 
134Q. Dockets to be public. 
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§8 1245- 1248. DOCKETlNa A JUDGMENT. [cB.' n 

TXTLSL 

1250. Jud^i'ieiit not 1o be a lien until ili>cke(fd, 

1291. R«til property bikund for ten year? by u judg^ient thuB dncklttd. 

1252. Real property may be levied upon niter ten years. 

1353. Land held under contract not bound by judgment. 

laM. Preference of raorlgagea for purchase money. 

1255. Cei'tain time not to be included in the l«ii years. • 

1356. Court may order lien of judgment to be suspended upon aiqwd. 

1357. From what time order suHpende the lien. 
1258. How lien Huepended in any other county. 

1359. When and how lien psetored. 

1360. Docket of judgment, buw cancelled. 

1361. Salisfaction-pieco to be given on payment of judgment. 

1262. Aasignor must acknowledge aeeignment. 

1263. AsBigree who is a receiver, etc., may file notice. 

1264. Entry in docket, upon return of eieculiou aaUsfied, 
1365. Id.; where execution returned uneatjahed. 

, 1366. Sherifi* to give copy of satielied execution ; clerk lu enter saUifMlin, 

1267. Docket ; when to be discharged and iMUicelled. 
13SS. DiacharKe of a judgment againat a banki-upt. 
1369. Power of courts respecting docket. 
1270. Clerk lo Qle and note assignment of jndguient. 
1971. Judgments of United States courts may be docketed. 
1273. To what judgments and executtooB this article applies, 

Oorwin § 124B. Each county clerk, each clerk of a Buperior city court, and , 

kMD *" the clerk of the marine court of the city of New- York, niuBt. keeji oof | 

book!.' "' more books, ruled iu columus, couveiiient for makiug the entriw, I 

prescribed iu the uext eectiou ; in which he must docket, in ita regular 

order and according to its priority, each judgment, which he isreijiurtd, 

by this article to docket. The expense of procuring a new book, wliei' 

necessary, is a county charae. I 

Uwikei ^ 124H. Each clerk, specified iu the last section, must, when lie file*. 

jadgmsnu. a judgtueut-roU, upon a judgment, rendered Iu a court uf whitU he b{ 

clerk, docket the judgment, by entering, in the proper dwket-bo«A,' 

the following particulars, utider the initial letter of the surnanie of th* 

judgment debtor, iu its alphabetical order : 

1. The name, at length, of the judgment debtor; and also hie res- 
dence, title, and trade or profession, if any of them are stated iu th« 
judgment. 

2. The name of the party, in whose favor the judgment was reudeied. 

3. The auin, recovered or directed to be paid, in figures. 

4. The day, hour, and minute, when the judgment-roll was filed. 

5. The day, hour, and minute, when the judgment was dockewd in 
bis office. J 

t). The court in which the judgment was rendered, and if it wasrefr 

dered in the supreme court, the county where the judgment-roll is filed 

7. The name of the attorney for the party recovenug the judgment 

If there are two or more judgment debtors, those entries must l« 

repeated, under the initial letter of the surname of each. 

Filing g 1247. A clerk, with whom a judgment-roll is filed, upon a judgmMt 

■cripu, docketed as prescribed iu the last section, must furuish, to any pen* 

BttnBjndg- applying thetpfor, and paying the fees allowed by law, one or marl 

ment* transcripts of the docket of the judgment, attested by his eignatiufc 

ihoreon. ^ couiity clerk, to whom such a transcript is presented, must, iip<* 

payment of his fees therefor, immediately file it, and docket the jiiik' 

ment, as prescribed iu the last eectiou, in the appropriate docket-bou. 

kept in his office. 

oie^k'Sneg- 3 l^^- A clerk who omits, as soon aa practicable, to docket a ju%- 

leci. ment required to be docketed, or to furuish a transcript of a judgment 
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iketed iti his nffice, ae prescribed in the last two aections, forfeits, 

I |ierson aggrieved, two huudred HTid fifty dollars, in addition to 

Mnages sustained by reason of the omission. 

240. A docket-book, kept by a clerk, nuist be kept open, during Dockeia u 

usiriese hours fixed by law, for eeari-h and ezaminaUon by any ''" '"'''"°" 

n. 

250. A judgment, required to be docketed, as prescribed in this Joitgmant 
e, neither affects real property or chattels real, nor is entitled to Hpn'ontu" 
(ference, until the judgment-roll is filed, and the judgment tiop^e tod. 
ited. 

251. Except as otherwise specially prescribed bylaw, a judgment, ReiUpnip. 
fter rendered, which is docketed in a county clerk's office, as pre- "J'u-'i'"""' 
id in this article, binds, and ie a charge upon, for t«n years after f^Jl'n'ji, " 
the judgment-roit, and no longer, the real property and chattels ulU "mk- 
D that county, which the judgment debtor has, at the time of so ""''■ 
iting it, or which he acquires at any time afterwards, and within 

tn years. 

252. When ten years after filing the judgment-roll have expired, ^"}^T 
iroperty or a chattel real, which the judgroent debtor, or real pro- bclBviea 

which a person, deriving his right or title thereto, as the heir or ^IJ'JiSjJ* 
se of the judgment debtor, then has, in any county, may be levied 

by virtue of an execution against property, issued tfl the sheriff 
it county, upon a judgment hereafter rendered, by filing, with the 
of that county, a notice, subscribed by the sheriff, describing the 
oent, the execution, and the property levied upon; and, it the 
it levied upon is that of an heir or devisee, specifying that fact, 
he naroe of the heir or devisee. The notice must be recorded and 
1^ by the clerk, as a notice of the pendency of an action. For 
>arpotie, the judgment debtor, or his heir or devisee, named in the 
I, ia regarded as a party to an action. The judgment binds, and 
tea a. charge upon, the right and title thus lei'ied upon, of the 
kent debtor, or of his heir or devisee, as the ease may be, only 
the time of recording and indexing the notice, and until the exe- 
i is set aside, or returned. 

153. The interest of a person, holding a contract for the purchaae 
3 property, is uot bound by the docketing of a judgment; and 
t he levied upon or sold, by virtiie of an execution issued upon a 
Mnt. 
R54. Where real property ia sold and conveyed, and, at the aarae 

& mortgage thereupon is given by the purchaser, to secure the 
lent of the whole or a part of the purchase-money, the lien of the 
[a^, upon that real property, is superior to the lieu of a previous 
Bent against the purchaser. 

255. The time, during which a judgment creditor is stayed, by an 
tction or other order, or by the operation of an appeal, or by express 
Bon of law, from enforcing a judgment, is uot a part of the ten 
I, to which the lien of a judgment is limited by this article. But 
toetion does not extend the timeof itie lien, as against a purchaser, 
jlor, or mortgagee in good faith. 

\SS6. Where an appeal from a judgment has been perfected, and c 
Adertakiiig baa been given, sufficient to entitle the appellant to a ^ 
'fit the execution of the judgment, without an order for that pur- ™ 
^ the court iu which the judgment was recovered, may, iu its dis- u| 
(on and uiwn such terms as justice requires, make an order, upon ^ 
W to the attorney for the respondent, and to the sureties in the 
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§§ 1257 -12BO. LIEN OF A JUDGMENT. [chap, si. 

undertaking, exempting from the lieu of the judgment, as against 
judgment creditors, ana purchasers aud mortgagees Jii good faith, the 
real property or chattels real, uiwn which the judgment is a. lien, on i 
portion thereof, specilically described in the order. If all the property, , 
subject to the lien, is bo exempted, the order must direct the clerk, in 
whose office the judgment- roll is filed, to make au eutry, on the docket ^ 
of the judgment, in each place where it appears in the docket-book, 
fiubatantially as follows: "Lien suspended upon appeal. See ordei 
entered " ; adding the proper date. If a portion only ia exempted, the i 
order must direct the clerk Ui make, in like manner, an entry. ttiib^D-,' 
tially as follows: " Lien partially suspended upon appeal. See orderi' 
entered "; adding the proper date. The clerk must, when he files thef 
motion jiapors, and enters the order, make the entry or entries in thai 
docket-book, as required by the order. [ 

^o'oTS" § 1257. Where an order is made, as prescribed in the last section, brf 
■lupeadi the supreme court or by a county court, it operates au a Buspension (ra 
'"■ the lieu upon property situated in the county, where the judgment-F(J 
is filed, from the time when the order is entered, and the proper en^; 
made in the docket-book. If the property exempted is situated t 
another county, or if the order was made by a court, other than A 
supreme court ov a county court, the order operates as a suspensial 
from the time, when the proper entry is made in the docket-book, ka] 
by the clerk of that county, as prescribed in the next section. 
rajMiided § 1258. The clerk, with whom the order is entered, must, upon pti( 
in «ny meiit of his fees therefor, furnish to the party who obtained Uie ord( 
ciraniy. °^^ *"" niore ti-ttnscripts, attested by hie signature, of the docket of tl 
judgment, including,'- the entry made upon the docket. A county clcE 
in whose office the judgment is docketed, must, upon payment of U 
fees therefor, immediately file such a transcript ; and make au eiiM] 
upon the docket of the judgment, iu each place where it appears in ij 
docket-book, substantially as follows: "Lien suspended", or, "Lis 
partially suspended", according to the entry upon the original docked 
and also, " See transcript filed ' ; adding the proper date. 
h'w'Son^ § 1259. At any time after a judgment, which has ceased to be a tio 
raaiorMl. as piescribed iu the last three sections, is affirmed, or the apptt 
therefrom ia dismissed, the lieu thereof may be restored, as follows: 

1. The clerk, iu whose office the judgment of affirmance, or the ord( 
dismissing the appeal, is entered, must, iipon the request of the judM 
ment creditor, docket the judgment anew, as it was originally docketow 
but iu the order of priority of the new docket; and he must wriH' 
upon the new docket, the words, " Lien restored by redoeket"; adding 
the date of redocketing. 

2. A transcript of the new docket must be furnished to a count)^ 
clerk, in whose office an entry of the suspension of the lien has bf ' 
made, as prescribed in the last two sections ; and thereupon the jai 
ment must be docketed by him anew, in the order of the priority 
the new docket. The clerk who so redockets the judgment, must 
an entry upon the new docket, substantially as follows : " Lien rei 
by redoeket. See transcript filed " ; adding the date of redocketing 
his county. 

The lien of the judgment is thereupon restored, for the unespi 
period thereof, ae if Uie order had not been made ; but with like el 
only, as against judgment creditors, purchasers, aud mortgagees 
good faith, as if the judgment had then been first docketed. - 

" . The docket of a judgment must be cancelled and dischatgn 
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ty the cl«rk, in whose office the judgmetit-roll is filed, upon tiling with ^^^ ^ 
lim a aatiaf action-piece, describing the judgment, and executed as oeiiod. 
IdIIows : 

1- Except as otherwise prescribed in the nest Bubdiviaiou, the aatia- 
kctioii-piece mnst be executed by the party, in whoae favor the judg- 
Dent was rendered, or hia executor or administrator ; or, if it is made 
irithin two years after the filing of the judgment-roll, by the attorney 
f record of the party. But where the authority of the attorney has 
leeu revoked, a satisfaction by him la not conclusive, againat the 
leraon entitled to enforce the judgment, in respect to a person, who 
ad actual notice of the revocation, before a payment on the judgment 
as made, or a purchase of property bound thereby was effected. 

2. If an asaigument of the judgment, executed by the party in 
Ii'h<i6e favor it was rendered, or his executor or adminiatrator, has been 
|U«d in the clerk's office, the satisfaction-piece must be executed by the 
^Tson, who appears, from the assignment, or from the last of the sub- 

Euent assignments, if any, so tiled, showing a continuous chain of 
e, to be the owner of the judgment ; or by nis executor or admiiiis- 
stor. 

3. If the satisfaction -piece is executod by an attorney in fact, in 
shalf nf a peraoo authorized to executo it, other than the attorney 
' record, an inatrument, containing a power to acknowledge the aatis- 

iction, muat be filed with tfae satisfaction-piece, unless it haa been 
eeorded, in the proper book for recording deeds, in that or another 
Bnnty ; in which case, the aatisfacti on- piece must refer to the record, 
id the clerk may, for his own indemnity, require evidence of a recor<i 
ing in another office. 

execution of each satisfaction-piece or power of attorney must 
twledged, before the clerk, or hia deputy, and certified by him 
, ; or it must be acknowledged or proved, and certified, in 

ler as a deed to be recorded in the county where it ia filed. 

SlSOl. The person, entitled to enforce a judgment, must execute, and f,*"*"^^ 

^knowledge before the proper officer, a satiBfaction-iiieee thereof, at lob^gi'm 

request of the jiidgment debtor, or of a person interested in prop- ^eii'Jf 

bound by the judgment, upon presentation of a satisfaction-piece, jmigraBni. 

payment of the sum due upon the judgment, and the fees allowed 

law for taking tfae acknowledgment of a deed. 

' 1282. A person, who has heretofore executed, or hereafter executes, a„i 

assignment of a judgment, owned by him, without acknowl- ™nowiBdi« 
the executed* thereof, before an officer authorized to take the uaieu- 
_ lent of a deed, must so acknowledge it, at the request of ""'"■ 
_ lee, or of a subsequent assignee thereof, or of the judgment 
.npon presentation of the assignment, and payment of the offi- 

A resident of the State, or a person having an office within -Awign 
_ J for the regular transaction of business, in person, who JJ^*, 
■ the owner of a judgment, by virtue of a general aaaignment gj^-- '> 
J benefit of creditors, or of an appointment as a receiver, or 
for assignee of an ioaolvent debtor or bankrupt, may file with 
Uc, in whose office the judgment-roll ia filed, a notice of the 
ment. or <jf his appoiiitment, and of his ownership of the judg- 
The notice must be subscribed by him, adding to hia signature 
\ place of residence, and also, if he resides without the Stato, his 
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office addreBs, A notice so tiled haa the same force and effect, for the 
purposes of this article, as if it wa« an assignment of the jiidgmeiit. 
JuSei" ^ 1264. Where an execution is veturued, wholly or partly salisBed, 
ttpoa re- the clerk must make an entry of the satisfaction, or partial aatis^tl^ 
on™on'"t°" ^°^' •" ^^^ docket of the JHiigment, iiiiou which ir was issued. Then- 
luied. upon the judgroent is deemed satisfied, to tlie extent of the umount 

returned as collected, unless the return is vacated by the court. 
Id.; where g 12S5, Where an execution is returned whoUy unsatisfied, the cleri 
rBi?raeli'' must immediately make, in the docket of the judgment, upon which il 
onwiiifled. ^^g isaned, an entry of the fact, stating the time when the execiition 

was returned. 
stietiff 10 § 1266. A sheriff', upon being paid the full amount due upon an eie- 
oi'«t?X^ cution in his hands, must immediately indorse thereupon a return nf 
oisrli'w'en- f'^tisfaction thereof. He must also deliver, to the person making the 
leruUsr^- payment, upon the latf«r's reqnest, and payment of the fees allowed 
"""■ by law therefor, a certified copy of the execution, and of the return of 

satisfaction thereupon ; which may be filed with the clerk of the same 
county, who must thereupon cancel and discharge the docket of the 
judgment, as if the judgment-TOll was filed in his office, and the execu- 
tion was returned to him, as satisfied. But this section does not exon- 
erate the sherifi^, from his diity to return the execution, to the cleric 
with whom the judgment-roll is filed. 
^hen'wJbB ^ 1267- The clerk of a county, with whom a judgment has be*" 
diwhiu-ged docketed, must cancel and discharge the docket thereof, upon the 
S)!"""^ filing, with him, of a certificate of the clerk, with whom the judgmen^ 
roll ie filed, showing that the judgment has been reversed, vacated, or 
satisfied of record ; or the certificate of the clerk of the county, wiUi 
whom a copy of an execution, and of a return of satisfaction thereniKm, 
have been filed, as prescribed in the last section, showing that thej 
have been so filed, and the docket cancelled and discharged accordingly. 
?f ahSrF § ^268. At any time after two years have elapsed, since a bankrupt 
meat was discharged from his debts, pursuant to the acts of Congress relating 

hSimipi- *** bankruptcy, he may apply, upon proof of his discharge, to the cwirt 
in which a judgment was rendered against him, for an order, direction 
the judgment to be cancelled and discharged of record. If it appear* 
that he has been discharged from the payment of that judgmetit, «d 
order must be made accordingly ; and thereupon the clerk must cancel 
and discharge the docket thereof, as if the proper satisfaction -piece rf 
the judgment was filed. Notice of the apjjlication, accompanied with 
copies of the papers upon which it is made, must be given to the judg- 
ment creditor, unless his written consent to the granting of the order, 
with satisfactory proof of tlie execution thereof, and, il he is not the 
party in whose favor the judgment was rendered, that he is the owow 
thereof, is present-ed to the court, upon the application. 
Power of ^ § 1269, A court of record has the same power and jiirisdiction, COO- 
^cEfng' ceming the docket of ita jiidgmenis, kept by a county clerk, which it 
'™'»'' has concerning the docket, kept by its own clerk. It may direct titii 
such a docket be amended; or that its judgment, there docketed, ha 
docketed nunc pro tunc. 
cierkioflie § 1270, Upon the presentation, to the clerk of a court of record, of «d 
i^nmanior assignment of a judgment, entered in his office, executed by a peiwn 
Judgment, e^t.jt.led to satisfy the judgment, as prescribed in section one tliousand 
two hundred and sixty of this act, and otherwise executed as prescribed 
in that section, with respect t-o a satisfaction -piece, and upon pajTuent 
of the fees, allowed by law, for tiling a transcript, and docketing » 
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VRT I 

jadgment thereupon, the clerk must forthwith file the afisignment iu 
bis office, and make, upon the docket of the judgment, an entry of the 
fiict, and of the day of filing : or, if he keeps a separate book for the 
entry of aflsiguments of judgments, an entry, referring to the page of 
the book, where the filing of the assignment is noted. 

§ 1271. * 

§ 1272. This article applies only to a judgment, wholly or partly for To what 

' a sum of money, or directing the payment of a sum of money ; and j^^^S^ 

to ah execution issued upon such a judgment. ^(^om. 

plies. 



TITLE II. 

Judgments taken without process, 

JVKJLB 1. ConfeoBion of judgment. 

3. BabmiflBiOD of a controversy, upon ikcte admitted. 

ARTICLE FIRST. 

COKFBSSIOK OF JUDOMBNT. 

tefKMi 1273. Judgment may be confessed. Married woman may confess. 

1274. Statement; form thereof. 

1275. Statement to be filed, and judgment entered. 

1276. Judgment-roll ; docketing and enforcing the judgment. 

1277. Execution, where the judgment is not all due. 

1278. Confession by one of several joint debtors. 

8 1273. A judgment by confession may be entered, without action, judgment 
lUber for money due or to become dne, or to secure a person against "n^e&Ld. 
emtiugent liability in behalf of the defendant, or both, as prescribed When mar- 
k this article. A married woman may confess such a judgment, if the may^n-*" 
debt was contracted for the benefit of her separate estate, or in the ^^^ 
mmeof any trade or other business can ied on by heron hersoleandsepa- 
nte account. 

§ 1274. A written statement must be made, and signed by the defend- statement; 
nt, to the following effect : ?f™ ^^ 

ll It must state uie sum, for which judgment may be entered, and 

ioUiorize the entry of judgment therefor. 

% If the judgment to be confessed is for money due or to become 

it must state concisely the facts, out of which the debt arose ; and 

flhow, that the sum confessed therefor is justly due, or to become 

i. If the judgment to be confessed is fur the purpose of securing the 
iMn^, against a contingent liability, it must state concisely the facts, 
^"T^itating the liability; and must show, that the sum confessed 

«ft» does not exceed the amount of the liability. 

R« statement must be verified by the oath of the defendant, to the 

w^th&t the matters of fact therein set forth are true. 

•Stniok oat by chap. 542 of 18; 9. 
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-^— ^^ § 1275. At auy time within three years after tbe atatement is veriS 
lotHaSt. it may be filed with a county clerk, or with the clerk of a superior c 
wailnf court, or, where the aum, for whith judgment is confessed, doee 
iMwd. exceed two thousand dollars, exclusive of interest from the time 
making the statement, with the clerk of the marine court of the ■ 
of New- York. Thereupon the clerk miiat enter, in like manner a 
judgment is entered in an action, a judgment for the sum coufeM 
with costs, which he must tax, to the amount of fifteen dollars, hen 
disbursements taxable in an action. If the statement is Hied wil 
county clerk, the judgrnent must be entered in the supreme court; " 
iu Hied with the cierk of another court, specitied in this section, 
judgment must be entered in the court of which he is clerk. Bt 
judgment shwll not be entered upon such a atatement, after the defe 
ants death. 

81276. The clerk immediately after entering: tho .iudgment n 
attach togather* and file the statement, aa verifaed, iin.i a copy of 
judgment ; which constitutes the judgineut-roH. llie judgment ■; 
tMj docketed, and enforced agaiiiat property, in the same manner, 
with the same effect, as a judgment in an action, rendered in 
same court.; and each provision of law, relating to a judgment ir 
action, and the proceedings subsequent thereto, apply to a judgn 
thus taken. 

g 1277. Where the debt, for which the judgment is rendered, is 
all ilue, execution may be issued, upon the judgment, for the collect 
of the sum which has become due. The execution must be in the fo 
preacribed by law, for an execution upon a judgment for the full amoi 
recovered ; but the person, whose name is subscribed to it, miut 
dorse thereupon a direction to the sheriff, to collect only the som d 
stating the amount thereof, with interest thereon, and the costs of \ 
judgment. Notwithstanding the issuing and collection of soch ani 
ecution, the judgment shall remain, as security for the sum or sanu 
become due, after the execution is issued. When a further sum 
comes due, an execution may, in like manner, be issued for the coll 
tion thereof ; and successive executions may be issued, as further su 
bet-ome due. 

^ 1278, One or more joint debtors may confess a judgment for a j< 
debt, due or to become due. Where all the joint debtors do not in 
in the confession, the judgment must be entered and enforced agaJ 
those only who confessed it ; and it is not a bar to au action sgunst 
the joint debtors, upon the same demand. 
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ut. XI.] VACATING A JUDGMENT. §§ 12 80-1282. 

Im case must be accompanied with the affidavit of one of the parties, 
fte effect, that the controversy is real ; and that the submission is 
ade in good faith, for the purpose of determining the riKhts of the 
iities. The submission must be acknowledged or proved, and cer- 
ied, in like manner as a deed, to be recorded in the county where 
is died. 

S 1280. The case, submission, and affidavit, must be filed in the office Papers lo 
Ae clerk of the court, to which the submission is made. If the sub- con^over- 
UBon is made to the supreme court, they must be filed in the office ^y thero- 
the county clerk, if any, specified in the submission ; if no county comes an 
»k is 80 specified, they may be filed in the office of any county clerk, ^^o^- 
be filing is a presentation of the submission ; and thenceforth the 
itroversy becomes an action ; and each provision of law, relating to 
proceeding in an action, applies to the subsequent proceedings therein, 
aeept as ouerwise prescribed in the next section. 

§ 1281. An order of arrest, an injunction, or a warrant of attachment. Subsequent 
aaot be granted in such an action : the costs thereof are always in S!]^i^g^. 
e discretion of the court, but costs cannot be taxed, for any proceed- ia^<^- 
p before notice of triaJ : the action must be tried by the court, 
OD the case alone : and the case, submission, affidavit, and a certified 
)7of the judgment, and of any order or paper, necessarily affecting 
i judgment, constitute the judgment-roll. If the action is in the 
tfeme court, a superior city court, or the marine court of the city of 
v-York, it must be tried, and judgment rendered, at the general 
n. If the statement of facts, contained in the case, is not sufficient 
enable the court to render judgment, an order must be made dis- 
siug the submission, without costs to either party ; unless the court 
nite the parties, or, in a proper case, their representatives, to file an 
ilional statement, which it may do, in its discretion, ¥dthout preju- 
to the original statement. 



TITLE III. 

icating or setting aside a jtuigmentj for irregtdarily or error in facL 

[OK 1282. Motion to set aside judgment for irregularity ; when it may be 
heard. 

1283. Motion to set aside judgment for error in fact; when it may be 

made by party. ^ 

1284. Id.; after a party's death. 

1285. Id.; by a person not a party. 

1286. Id.; when several parties are entitled to move. 

1287. To whom notice of the motion most be ffiven. 

1288. Id.; when real property recovered by the jadgment has been con* 

veyed. 

1289. How notice given under this title. 

1290. Within what time motion to be made. 

1291. Exceptions in cases of disability. 

1292. Restitution ; when directed. 

1282. A motion to set aside a final judgment, for irregularity, shall Motion t» 
be heard, after the expiration of one year since the filing of the Mt aside 
^ent-roU ; unless notice thereof is given for a day within the year, {Sr^rega- 




VACATING A JUDGMENT. [cHAP.n, 

and either the hearing ia adjourned, by one or more orders, until sftM 
the expiration of the year; or the term, for which it ie thus noticed, it 
not held. In the latt«r event, the motion may be re-noticed for, uA 
heard at, the next term at which it can be made, held not lesa than tan 
days after the day, when the fiist term was appointed to be held. 
Motion lo § 1283. A motion to set aside a final judgment, rendered in a (onA 
juUpnent of record, for error in fact, not arising upon the trial, may be made lij 
ihci""when **'® party against whom it is rendered ; or, if an execution has not b«en 
ii ii.i.> iiL- issued thereon, and the judgment has not been wholly or partly — •=' 
p«My.''* fi^d i^' enforced, by the party in whose favor it is rendered. 
la.; »nor § 12S4. A like motion may be made, after the death of a partj 
a p'arijs entitled to make it, as prescribed in the la«t section, by the foHovm^ 
"''' ■ persons; 

1. Where the judgment awards a sum of money, or a chattel, taw 
interest in real property, which is declared by law to be aasete, llw 
motion may be made by his executor or administrator. 

2. Where the judgment awards real property, or the possewii 
thereof,'or where the title t« or an estate or interest in real property ii 
determined or affect«d thereby, the motion may be made by the hdr 
of the decedent, to whom the real property descended, or might hiw 
descended, or by the person t^ whom he devised it. 

3. Where the judgment is rendered against or in favor of two « 
more persons, the motion may be made, jointly, by the surWvor, andi 
the person who would have been entitled to make it, if the jiidgmentt 
had been rendered in favor of or against the decedent only. 

M.; bj- ■ § 128B. A motion may be made, either before or after the death af 

iiMii'pBrtj, the defendant, by a person, who is not a party, to set aside, for emr 

in fact, not arising upon the trial, a judgment, rendered in an actim 

against a tenant for life, or for years, awarding real property, or ll« 

possession of real property, in which the person making the motion hsa 

an estate, or interest, in reversion or remainder. 

M.; i^an § 1286. Where two or more persons are entitled to move to set aade 

[uuiieBiii'D a judgment, as prescribed in the last three sections, one or more «f 

moie"'"" t'ls™ "^^y 1'10^'e separately; but, in that case, notice of the motion 

must be given to those who do not join therein, in like manner us if 

they were adverse parties. 

To whom § 1287. Notice of a motion to set aside a final judgment, for error in 

Se motion fact, not arising upon the trial, must be given to the adverse party, or, 

Sreii'* '" ""'^^ '^^ ^^^ death, to each person who might have moved, as ogmA 

the moving party, to set aside the judgment for the same cause, as pre- 

scriljed in this title. Where the motion is made by the party againit 

whom the judgment is rendered, or by his heir, devisee, executor, a 

administrator, service of the notice, upon*the attorney of record for tin 

party, iii whose favor the judgment is rendered, baa the like effect, tf 

if it was served upon the party. 

w^ when § 1288, Where the judgment awards real property, or the poasefMM 

on? ™SV- thereof, or where the title to, or an estate or interest in, real proper^ 

SSpnJnt'* " determined or affected thereby, and the real property, or estate or 

tiM^n interest therein, has been conveyed, by the adverse party, more th» 

ciiDvujred. gjgiit days before the hearing of the motion, notice of the motion 

also be given to each actual occupant of the property, ciumlng i 

the conveyance. 

2™°™" § 1289. Notice must be given, in a case speciiied in this title, by pe^ 
aer tbia Boiiftl Service of a written notice, or of an order to show cause why tht 
"''''■ motion should not be granted ; or, if a person entitled to notice cannot 



nA.p. XI.] 



VACATING A JUDGMENT. 



1290-1292. 



rith due diligence, be found within the State, in any manner which 
ie court, or a judge thereof, directs in an order to show cause, or 
rhich the court directs in a subsequent order. 

§ 1290. A motion to set aside a final judgment, for error in fact, not 
rLsing upon the trial, shall not be heard, except as specified in the next 
action, adfter the expiration of two years since the filing of the judg- 
leni-roll, unless notice thereof is given, for a day within the two years ; 
ad either the hearing is adjourned, by one or more orders, until after 
le expiration of the two years; or the term, for which it is thus 
oticed, is not held. In the latter event, the motion may be re-noticed 
XT, and heard at, the next term at which it can be made, held not less 
kin ten days after the day, when the first term was appointed to be 
eld. 

§ 1291. If the person, against whom the judgment is rendered, is, at 
he time of filing the judgment-roll, either 

1. Within the age of twenty-one years; or 

2. Insane; or 

3. Imprisoned on a criminal charge, or in execution, upon conviction 
if a criminal offence, for a term less than for life; 

LThe time of such a disability is not a part of the time, limited by the 
it section ; except that the time, within which the motion may be 
cannot be extended more than five years by such a disability, 
r, in any case, more than one year after the disability ceases. 
§ 1292. Where a judgment is set aside for any cause, upon motion, 
court may direct and enforce restitution, in like manner, with like 
and subject to the same conditions, as where a judgment is 
' Upon i^peal. 
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APPEALS. 



TITLE I. — General protisionb, relatinh to the appeals 

FOR IN THIB CHAPTER, 

TITLE II.— Ari-EAL to the coort of appbals. 

TITLE III. — Appeal to the supremb court from am inferior codbt. 

TITLE IV. — Appeal to the oeneral term op the aiTFRKUE codet.oi 

op a 80PBRIOR CITT CXJURT. 

TITLE V. — Appeal from a final determination m a spbcial pi»- 

ceedino. 



Oeneral provisions, relating to the appeals provided for in this ekapUr. 

BwmoH 1203, Write of emir alxtliHheii, 
1294. When party may ftppeal. 

1296. Parties lo appeal j how deaignaleil. Title of cause. 
12ii6. Wbeu a pereon entitled to beuoiue a uarty may appeal. 
1207. Appeal when adverse party haa dieo. 
1298. Proceedings, wlien party aw 

1309. Order of substitntioD. 

1800. Appeal, how taken. 

1801. When notice of appeal to specify interlocutory judgment, etc. 
1302. Proceedings, if attorney or party not found. 

1808. Defecta in proceeilingB may ht supplied. 

1804. Order appealed from must be entered. ProceedingstocompSlHiln- 

1805. Security may he itwved. 
1306. Depotdt. in lieu of imdertnking. 
1807. Undertaking rouBt be filed. 

180S. New undertaking to be given, when sureties are insolvml, sta. 

1800. Action upon undertaking, when not to be bi'ought. 

1310. When appeal stays proceediugei effect thereof. 

1311. Levy upon personal properly, when supei-seded by appeal. 

1313. Court may limit amount of security in certain caaes. 
IS13. No security necessary, on appeal by the people, etc. 

1314. Id,, on appeal by muuici]>al coiporation. 

1315. Papers to be traosmitled to appellate court. 

1316. Interlocutory judgment, or intermediate order, may be revinttd- 

1317. Judgment or order on appeal. 

1318. When no appeal Lee from judgnieiit of reversal. 

1319. Mode of enforoinB' affimiea or modified judgment. 
13S0. Id. : as to order. 

1321. Mode of cancelling docket of reversed or modified judgment. 

1322. Id. ; when reversal, etc., was by court of appeals. 
Restitution ; when awarded. 



a pending appeal. 



§ 1293. The writ of error in a civil action or special proceeding hi* 
been aliolislied. 

I2fl4. A party aggrieved may appeal, in a case preBcribed in tUi 
24ti 
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iapter, except where the jud^iueiit, <ir order, of which he coiuplaiue, 
Ba rendered or made iipoa his default. 

§ 1295. The party or person iippeaiiiig is designated as the appel- f"^ •* 
bnt, and the adverse party as t)ie respondent. After an appeal is 'uw aitig- 
lakea to another court, the name of the appellate court luuat be substi- xu'S'of i 
luted, for that of the court below, in the title of the action or ti^ecial dbiiu. J 
proceeding, and in any case, the name of the county, if It is mentioned, ■ 

Bay be omitted ; otberwiee the title shall not be changed, in conse- ^ 

(oence of the appe^. 
§ 1296. A jierson aggrieved, who ia not a party, but is entitled by wien ■ 
iw te be substituted, in place of a party ; or who baa acquired, since SitoStobi- 
making of the order, or the rendering of the judgment appealed """^ ■ 
interest, which would have entitled him to be bo substituted, SppoMi" 
been previously acquired, may also appeal, as prescribed in 
.iter, for an appeal by a party. But the appeal cannot be 
mitJl be has been substituted iu place of the party ; and if he 
masonably neglects to procure an order of substitution, the appeal 
»y be disraiaaea, upon motion of the respondent, 
g 1297. Where the adverse party has died, since the making of the abpmI 
Aet, or the rendering of the Judgment appealed from, or where the ' *" - 
■dgmeut appealed from wu^ rendered, after his death, in a case pre- >>' 
aa&A by law, an appeal may be taken, as if he was living; but it 
be heard, until the heir, devisee, executor, or administrator, as 
OKse requires, has been substituted as the respondent. In such a 
It, an undertaking required to perfect the appeal, or to stay the exe- 
Itioo of the judgment or order appealed from, must recite the fact of 
« adverse party's death ; and the undertaking enures, after substi- 
^u, to the benefit of the person substituted. 
% lisV, Where either party to an appeal dies, before the appeal is Prooeod. 
Kud, or has heret'Ofore died and the appeal haa not been heard, if an plinV^diM 
tnler, substituting anoti.er person iu his place, is not made, within J*"^* 
three months after his death, or where he has heretofore died within 
Ibee months after this section takes effect, the court, in which the 
{ijiettl is pending, may, in its discretion, make an order, requiring all 
antnis interested in the decedent's estate, to show cause before it, 
Ay the judgment or order appealed from shoidd not be reversed oz 
iBrmed. or the appeal dismissed, as the case requires. The order 
I specify a day, when cause is lo be shown, which must be not less 
> six months after making the order ; and it must designate the 
e i>r giving notice to the persons interested. Upon the return day 
of Uie order, or at a subsequent day, apiKiinted by the court, if the 
uoper person has not been aubatitiiled, the court, upon proof, by affi- 
oant. that notice has been given, as required by the order, may 
inreriie or at&rm the judgment or order appealed from, or dismiss the 
appeal, or make such further order in the premises, as justice requires. 

§ 1299. Where the appeal is from one court to another, an applica- '•'^ff "J 
&m for an order of substitution, as prescribed by the last three sections, uJ,n. * T 
aiiisl be made to the appellate court. Where personal service of notice 
«f application for an onler has been made, within the State, upon the 
' uper representative of the decedent, an order of substitution may be 
Me, npou the application of the surviving party. 

S liWO. An appeal must be taken, by serving, upon the attorney for A|ipe 
Ibe adverse party, as prescribed in article third of title sixth of chapter """' 
oshth of this act, and upon the clerk, with whom the judgment or 
met appealed from is i^ntered. by filing it in his oltice, a written 
Mtiee, to the effect, that the apyiellaiit appeals from the iudgujpnt or 
■"*'" ' "" ' part thereof. 
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§ 1301. Where the appeal is from a final jndgmeot, or firota a fin&l 
onler in a special proceeding, and the appellant ititeoils to bring np, 
for review thereupon, an interlocutory judgment, or bd totenii^jate 
order, he rauat, in the notice of appeal, distinctly spe*ily the tnte^ 
lociitory judgment, or intermediate order, to be reviewed. 

§ 13(12. If the attorney for the adverse party is dead ; or if he bu 
been removed, and notice of the removal has been served apon the 
appellant's attorney, and another attorney has not been eabeftitated in 
hie place ; or if, for any reason, aenice of a notice of appeal, upon the 
proper attorney for the adverse party, cannot, with dae diligence, be 
made within the >State, the notice of appeal may be served apoo the 
respondent, in the manner prescribed by law for serving it apon an 
attorney. If personal service upon the respondent cannot, with due 
diligence, be so made within the State, the notice of appeal maybe 
Borved upon hira, and notice of the subsequent proceedings may be 
given to him, as directed by a judge of the court, in or to which the 
appeal ia taken. 

S 130!). Where the appellant, seasonably and in good &ith, serves 
the notice of appeal, either u[ion the clerk or upon the adverse party, 
or hiH attorney, but omits, through mistake, inadvertence, or excusable 
neglect, to serve it upon the other, or to do any other act, necessary to 
perfect the appeal, or to stay the execution of the judgment or order 
appealed from ; the court, in or to which the appeal is taken, upon 
proof, by affidavit, of the facts, may, in its discretion, permit the 
omission to be supplied, or an amendment to be made, upon such 
terms as justice requires. 

^ 1S(I4. An appeal cannot be taken from an order made by a judge, 
out of court, until it is entered in the office of the proper clerk. When 
such an order has not been so entered, or the papers, upon which it 
1' was founded, have not beeik filed In the same clerk's office, the judge 
who made it, or, if he is absent, or unable or disqualified to act, a 
judge of the court, in or to which an appeal therefrom may be taken, 
must, ujion the application of a party or other person, entitled to tak« 
such an appeal, make an order, requiring the omission to be supplied, 
within a specified time after service of a copy of the order made by 
him. Upon proof, by affidavit, that a copy of the latter order hu 
been served, and that the omission has not been supplied, the same 
judge may make, upon notice, an order revoking and annulling tlie 
original order. The provisions of the last section but one apply to the 
service of an order, or a notice, as prescribed in this section. 

§ 13U6. An undertaking, which the appellant is required, by this 
chapter, to pve, or any other act which he is so required to do, for the 
security of the respondent, may be wtdved by the written consent of 
the respondent. 

S 13()tl. Where the appellant is required, by this chapter, to give un 
undertaking, he may, in lieu thereof, deposit with the clerk, with 
whom the judgment or order appealed from is entered, a sum of 
moiit'y, equal to the amount, for which the undertaking is required 
to be given. The deposit has the same effect, as filing the unde^ 
taking; and notice that it has been made, has the same effect, as 
notiw of the filing and service of a copy of the undertaking. The 
oourt, wherein the appeal is pending, may direct the mode, in whicJi 
the moiiAy shall be kept and djsposedof, during the pendency, or aftw 
the determination of Uie appeal. 

a I3U7. An undertaking, given as prescribed in this chapter, mmt 
4JS 
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be filed with the clerk, with whom the judgment oi order appealed 
from is entered. 

§ I3i)8. .The loiirt, in which the appeal ie pending, upon aatiafactoiy Now un- 
proof, by affidavit, that aince the execution of an undertaking, given Jl™^'"^^ 
aa prescribed in this chapter, one or more of the sureties therein have 
become insolvent ; or that hia or their yircumatauces have heL-ome * pre- 
carious, the*there is reaeon to apprehend, that the undertaking is not 
sufficient for the oecurity of the respondent ; may make an order, re- 
qairing the appellant to file a new undertaking, and to serve a copy 
rtiereof, as required with respect to the original undertaking. If the 
appellant fails ho to do, within twenty days after the service of a copy 
d the order, or auch further time as the court allows, the appeal must 
be dismissed, or the order or judgment, from which the appeal is taken, 
must be executed, as if the original undertaking had not been given. 

§ 1309. An action shall not be maintained, upon an undertaking, Action 
given upon an appeal, taken aa prescribed in title third, fourth or fifui dcruunj 
irf this chapter, until ten daya have expired, since the service, upon ^^ "" 
the attorney for the appellant, of a written notice of the entry of a brooEbt. 
Jiidgmeut or order, affirming the judgment or order appealed from, or 
dismissing the appeal. Where an appeal to the court of appeals, from 
that judgment or order, is perfected, and security is given thereupon, 
tft stay ihe execution of the judgment or order appealed from, an action 
shall nut be maintained upon the undertaking, given upon the preced- 
ing appeal, until after the final determination of the appeal to the 
Man of appeals, 

S 1310. Where an appeal has been perfected, as prescribed in this wheu »p. 
chapter, and the other acts, if any, required to be done, to stay the LplJj^d^ 
Bzecution of the judgment or order appealed from, have been done, fug^; eiTect 
the appeal stays all proceedings to enforce the judgment or order ^'"'™"f- 
^pealed from ; except that the court or judge, from whose determina- 
tion the appeal is taken, may proceed in any matter, included 
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Kiiau or special proceeding, and not affected by the judgment or order 
appealed from, or not embraced within the appeal ; or may cause per- 
i^able property to be sold, pursuant to the judgment or order appealed 



frnn. The proceeds of such a sale must be paid, to abide the 
of ihe appeal, into the court, from or In which the appeal is taken ; or, 
if it waa taken aa prescribed in title fifth of this chapter, into the 
tnpreme court. 

g 1311, Where an appeal, taken, from a final judgment, to the court i^' 
of appeals, has been perfected, and the security, required to stay the ^l 
BxecutioQ of the judgment, has been given; or where the security, '^h 
l^venupon an appeal, taken from a final judgment of the supreme courl., E^appMi,, 
koaperior city court, a county court, or tbemariue court of the city of New- 
Tork, b equal to that required to perfect an appeal to the court of ap- 
peals, and to stay the execution of the judgment ; the court, in which 
Ibe judgment appealed from was rendered, may, in its ^acretion, and 
npon such terms aa justice requires, make an order, upon notice to the 
K&pundent, and (he sureties in the undertaking, discharging a levy 
upuu personal property, made by virtue of an execution, issued upon 
■■ judgment appealed from. But this section does not authorize the 

^-UtKe of a levy, made by virtue of a warrant of attachment. 

I ISIS. Where au appeal is taken, as prescribed in title second or coi 
** of this chapter, the court, in or from which the appeal is taken ; 1^" 
ere an appeal is taken as prescribed in title third or fifth of this wp 
the court, to which the appeal ia taken ; may, in its discretion, ^ 

•Bolnthforiglnti. 
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make an order, upon notice to the respondent, dispensing with or lim- 
iting the security, required to stay the execution of the judgment or 
order appealed from, as follows : 

1. Where the appellant ia an executor, administrator, trustee, ur 
other person acting in another's right, the security may be dispensed 
with br limited, ii' the discretion of the court. 

% The aggregate sum, in which one or more undertakings are re 

quired to h^ given, may be limited to not less than fifty thousand do! 

lars, where it would otherwise exceed that sum, 

NoBcount? g 131'd. Ujion an appeal, taken by the people of the tState, or by a 

"o'ftppoS State officer, or board of State officers, the service of the notice of ap- 

pie"«o"° P*''^' perfects the appeal, and stays the execution of the judgment « 

order appealed from, ^vithout an undertaking, or other security, 
iri.i on ap- § 1314. Upon an appeal, taken by a domestic municipal corporatjon, 
IiomeBtio *^^ service of the notice of appeal perfects the appeal, and stays the eie- 
i>i«nicipai cntion of the judgment or oi^er appealed from, without an undertaking, 
tio'ul'"* o>' other security ; except that, where an appeal is taken, aa preen'riW 
in title second, third or fourth of this chapter, the court, in or fruni 
which the appeal is taken, may, in its discretion, require security tc be 
given. In that case, the form, nature, and extent of the security, uot 
exceeding that which is retjuired in a like case, from a natural person, 
and the time and manner in which it must l>e given, must be pre- 
scribed by tlie order of the conrt ; and the mayor, comptroller, or cooii- 
sel to the corporatiou, may execute, in behalf of the corporation, an 
undertaking, so required to be given. 
i'e?r»nt' §1315. Where an appeal is taken from a final judgment, as pre- 
iniKcd to scribed m title second ur tbird of this chapter, the appellant miui, 
ol'iVn. within twenty days after it is perfected, cause a certified copy of the 

notice of appeal, of the judgment-roll, and of a case or notice of excep- 
tions, if any, filed after the entry of judgment, to be transmitted to 
the appellate court, by the clerk, upon whom the notice of appeal wrb 
served. Where an appeal &om an order, or a part of an order, is t^ken 
as prescribed in title second, third, or fifth of this chapter, the appel- 
lant must, wit.hiu the same time, cause a certified copy of the no'ii'>' 
jf appeal, of the order, and of the papers upon which the order "»» 
founded, to be transmitted to the appellate court, by the same clerh. 
If the appellant fails so to do, the respondent may cause those pa)«n 
to be so transmitted ; and he is entitled to tax the expense thereof, i^ 
a disbursement, where he recovers costs. The clerk of the appcllut^ 
puurt must file the papers so transmitted ; and, except where it is otlivt- 
wise specially prescribed by law, the appeal must be heard upon tlieiii. 
J'"^'!*^* § 131IJ. An appeal, taken from a final judgment, brings ii[i for 
. Dwiit, or review, an interlocutory judgment, or an intermediate order, whicli i' 
IS^I^dM,' specified in the notice of appeal, and necessarily affects the final jiid^- 
L nuybere- nient ; and which has not. already been reviewed, upon a sepwHie 
"*""*■ appeal therefiom, V>y the court or the term of the court, to which ilii! 
appeal from the final judgment is taken. The right to review an mM- 
locutory judgment, ur au intermediate order, as prescribed in this ^>t- 
tiou, is not affected by the expiration of the tine, within whicli '^ 
separate appeal therefrom might have been taken. 
o?^fd'"" § 1317. Upon an appeal from a judgment or an order, the court, oi 
appeal. the general term, to which the appeal-is taken, may reverse or affina, 
wholly or partly, or may modify, the judgment or order appealed from, 
and each interlocutory judgment or intermediate order, which it ii 
authorized to review, as speciJied in the notice of appeal, and aa to aiO' 
250 
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'or all of the parties ; and it may, if iieceBsary or proper, grant a new 
trial or beariu^. A jiidgoient, affirming wholly or partly a judgment, 
from which an appeal has been taken, shall not, expressly and in 
terms, award to the reapoudent, a siun of money, or other relief, which 
was awarded to him by the judgment so affirmed. 

§ VSIS. Where a judgment, from whii'h an appeal is taken, is 
Rvented upon the appeal, and a new trial is graiitea, an appeal cannot 
be taken from the judgment of reversal ; but upon an appeal from the 
order granting a new trial, taken, aa prescribed by law. the judgment 
of reTersal must also be reviewed. 

§ 1319. Where a judgment, from which an appeal has been taken, 
from one court to another, is wholly or partly affirmed, or is modified, 
npoD the appeal, it must be enforced, by the court in which it was ren- 
dered, to the extent permitted by the determination of the appellate 
court, as if the appeal therefrom had not been taken. 

§ 1320. Where a final order, from which an appeal has been taken, 
from one court to another, as prescribed in title fifth of this chapter, is 
wholly or partly affirmed, or ie modified, upon the appeal, the appellate 
court may enforce its order, or may direct the proceedings to be remit- 
ted, for that puipose. to the court below, or to the judge who made the 
order appealed from. 

§ 1321. Where a final judgment for a sum of money, or directing 
the payment of a sum of money, has been reversed, or has been afiirmed 
Be to part only of the sum, upon an appeal, taken as prescribed in title 
third or fourth of this chapler;a>id anappeal to the court uf appeals is 
not taken and perfected, and the security required to stay execution is 
(Bot given, within ten daya after the entry of the judgment upon the 
i^ppeal, in Ihe clerk's office where the judgment apuealed from is 
!4ulered, the clerk must make a minute of the reversal oi the judgment, 
or of the amount lo which it has been reduced, upon hin docket-bunk, 
in each place, where the judgment is docketed. A trutincript of the 
docket, OS thus corrected, must be furnished by him, and may Im filed 
in any county clerk's office, where the original judgment is diM'keted, 
as preacribed by law, with reaped to the 'irigiuiil dtHiket ; and tlierv 
upon the county clerk must correct his d(K:ket aecordingly. Thn lien 
Of B judgment, the ducket of which is uot corrected, om pre)u.-rit>ed in 
Qua section, remains unafiected by the reversal or modification thereof, 
Bn^ the decision of the court of appeals, upon an appeal from the 
judgment reversing or mulifying the same, ur the expiration of the 
" ne to take xuch an app<-sl. 

g 132-2. Where a final judgment for a warn at money, or directing th« 

,yment of a sum of money, ha« been reveraed, or aAnned u Ui part 

ly of the siun, upon an appeal Ut tfa« court of appeal*, the ducket 

vy be corrected, as prescribed in tlie last MCtlon. at any time aft«r 

le ramittitur has been filed in the court below. 

S 1823. Where a final judgment or vnlor is rQveraed or modified, 
J&a app«a3, the appellate rourt, iir thn general tenn of the wifni coart, 
■ |b« caM may be, msy maki> '/r '-'.niix'T n-xtit.uti'.n nf [imperty or of a 
i^tt| loat by means of the Hrron'^'iiis judf^iin'rit or order ; but not so as 
affect the title of a ifurrhai>eTt in g""<l fuitb and for value, wbrre 
huoperty ha» be«n sO'ld, the couit may couimI the valiis, ur tlie )iur- 
mtaae price, to be restored, or depoiltod t«r abide tfa« event of thi Ktivn, 
* 9 reqaires. 
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Appeal to the court of appeals. 

Ssonov 1324. Wb&t appeaJs m&y be taken. 

1325. Limitation of time to appeaL 

1326. Security to [wrfect ajipeal. 

1327. Security to stay enecuiion on judgrnent, eic.. for money. 
I33S. Id. ; on judgmeDt, etc., for ilelivery of property. 

1329. Id. ; on judfifment for a chattel. 

1830. III. ; on judgment, etc., directinff conveyance. 

1331. Id. ; on judg'ment, etc., for poeaesaion of r«at property. 

1333. Cunstruction of the last five settionB. 
1833. The last six eectiono qualiGeil. 

1334. UndertakingB may he in one instrument ; form and aen'ice thereof. 
133G. Exception to RurelJeH; jnstification. 

1884, Appeal from Enal judgment renderedafteraOinnance of interlocutory 
judgment, or deniS of motion for new tiial. 

1337. What qiiestiona are brought up for review. 

1338. When quextiona of fact tu be reviewed, 

1339. Wh«n a ciuie lu he in-epared. etc., for the appeal. 

g 1324. All appeal may be taken to the court of appeala, in a case 
where that court has jurisdiction, as prescribed in sections one hundred 
and ninety and one hundred and ninety-one of this act. 

§ 1325, An appeal to the court of appeals, from a final judgment, 
must l)e taken, within one year after final judgment is entered, upon 
the determination of the general term of the court below, and the judg- 
meut^roll filed. An appeal to the court uf appeal, from an order, must 
be taken within aixty days after aervice, upon the attorney for the 
ap[>ellant, uf a copy of the order appealed from, and a written notice 
of the entry thereof. 

§ 1326. To render a notice of appeal, to the court of appeals, effect- 
ual, for any purpose, except In a case where it is specially prescribed 
by law, that security is not necessary, to perfect the appeal, the appel- 
lant must give a written undertaking, to the eti'ect, that he will pay all 
costs and damages, which may be awarded against him on the appeal, not 
exceeding five hundred dollars. The appeal is perfected, when such 
an undertaking is given and a copy thereof, with notice of the tiling 
thereof, is served, as prescribed in this title. 

g 1327. If the appeal is taken from a judgment for a sum of money, 
or from a judgment or order, directing the payment of a sum of money, 
it does not stay the execution of the judgment or order, until the appel- 
lant gives a written undertaking, to the effect, that if the judgment or 
order appealed from, or any part thereof, is affirmed, or the appeal is 
dismissed, he will pay the sum, recovered or directed to be paid, by 
the judgment or order, or the part thereof, as to which it is aflirmed. 
But where the judgment or order directs the payment of money iu 
fixed instalments, the undertaking must be tt> the effect, that the appel- 
lant will pay each instalment, which becomes payable, pending the 
appeal, or the part thereof as to which the jtidgmeut or order is affirmed, 
not exceeding a sum specified in the undertaking, which must be fixed 
by a judge of the court below. The court below may, at any time 
afterwards, upon satisfactory proof, by affidavit, that the sum so fixed 
is insufficient in amount, make an order, requiring the appellant !•> gir« 
a further undertaking, to the same effect, iu a sum and withiw a tim<.-, 
S5-2 
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specified in the order. A failure to comply witli such an order haa the 
same effect, as if no undertaking had been given, as prescribed in this 
Mctioti. 

§ 1328. If the appeal is taken from a judgment or order, directing w,, 
the assignment or delivery of a document, or of perBonal property, it ]^^f^ ^„^ ^ 
Joes not sfa,y the execution of the judgment or order, until the thing "'^^toJ 
(lirected to be aasigaed or delivered, is Drought into the court below, or •'"'P"*''' 
plactjd in the custody of an officer or receiver, designated by that court ; 
or the appellant gives a written undertaking ae prescribed in the next 
section. 

§ 1329. If the appeal is taken from a judgment for the recovery of a m,; on 
chattel, it does not stay the execution of the judgment, until the appel- |"rf?h^ 
lant eivea a written undertaking, in a sum fixed by the court below, or ifi- 
a ju<tge thereof, to the effect that the appellant will obey the direction 
of the appellate court, upon the appeal, 

g 1330. If the appeal is taken &om a judgment or order, directing id.; od 
the execution of a conveyance, or other instrument, it does not stay the i"|l53ii2ct 
execution of the judgment or order, until the instrument is executed, iugcon- 
and deposited with the clerk, with whom the judgment or order jg '"i""'^''- 
entered, to abide the direction of the appellate court. 

g 1331. If the appeal ia taken from a judgment, ^hich entitles the id.; on 
respondent to the immediate possessipnof real property, or from ajudg-J,^^^^*" 
mentor order, directing the sale or the delivery of possession of real prop- po«"ion 
erty, it does not stay the execution of the judgment or order, until the Jmpony. 
appellant gives a written undertaking, to the effect that he will not, 
while in possession of the property, commit, or suffer to be committed, 
any wastie thereon ; and that, if the judgment or order is affirmed, or 
the sppeal is dismissed, he will pay the value of the use and occupation 
of the property, or the part thereof, aa to which the judgment or order 
is affirmed from the time of taking the appeal, until the delivery of the 
possession thereof, pursuant to the judgment or f rder, not exceeding a 
specified sum, fixed by a judge of the court below. But if tho judg- 
inent directs a foreclosure and sale, of real property mortgaged, an 
andertahing ia sufficient to stay the execution of the judgment, which 
is to the effect that if the judgment is affinued, or the appeal is dis- 
miseed, the appellant will pay any deficiency which may occur upon the 
mK-, in discharging the sum topay which theaale is direcfed, with inter- 
fet, and theco6tB,andallexpense8 chargeable again-attheproceedsof the 
sale, not exceeding a specified sum, fixed by a judge of the court below. 

§ 1332. Where the judgment or order, from which an appeal is taken coMtrao- 
to the court of appeals, affirms a judgment or order, to the effect speci- ii2"flva 
Bed in either of the last live sections, the undertaking must be tho ^cUoiib. 
same, as if the judgment or order, from which the appeal is ao taken, 
was to the same effect, as the judgment or order so affirmed. 

g 1333. llie last six sections do not extend to a case, where it is ThalMtrti 
specially prescribed by law, that an appeal may be taken, or the Sxe- qn^ioSiaL 
cation of a judgment or order appealed from may be stayed, without 
security, or where the security to be given, for either purpose, is spe- 
cially regulated by law. 

§ 1334, Where two or more undertakings are required to be given, umieruk- 
u prescribed in this title they may be contained in the same instru- {,°^"'/in- 
oient, or in different instruments at the option of the appellant. Each sirumenti 
tmdertaking given as prescribed in this title must be executed by at ,S™,^ 
l^ast twn sureties, and must specify the residence nf each surety *'""*°'- 
iVreiii. A copy thereof with a notice showing where it is filed, must 
be wrveti on the attorney for the adverse party with the uotiiie ol *.^ 
veal or before the expiration of the time of appea\. 
§1^^. The attorney for the respondent may, vdthiii ten. io.^* »SX«* 
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, j_-a^ " aervicc of a copy of the undertaking, with notice of the filing thereof, 
nnnra- ^^^^ upon the attorney for the appellant, a written notice, that he 
, . excepts to the sufficiency of the sureties. Within ten daye thereafter, 
|ttDiJLCu& the sureties, or other sureties in a new undertaking, to the same effect, 
■ must justify, before a judse of the court below, or a county judge. At 

vTff ^— ®^* ^* days' notice of the justification must be given ; in every other 
respect, the provisionB of sectiona live hundred and seventy-eight, fice 
huudred and seventy-nine, and five hundred aud eighty of this act 
apply to the justification. If the judge finds the sureties aufiicient, he 
must indorse his allowance of them, upoti the undertaking, or a copy 
thereof; and a notice of the allowance must be served upon the attor- 
ney for the exceptant. The efTect of a failure so to justify, and to pro- 
cure an allowance, is the same, aa if the uiidertAkiiig had not been 

Ai'PBHi § 133tJ. Where final judgment is reudei-ed in the court below, aft«r 

iuiiKiaent the atfirmauce, upon an appeal to the general term of that court, of an 
liBoraiumi- interlocutory judgment ;. or after the refusal, by the general term, of a 
iinjei.rin- new trial, either upon an application, made, in the first instance, at the 
general term, or upon an appeal from an order of the special t«rm, or 






'' of the judge before whom the issues, or questions of fact, were tried 



.._ by a jury; the party aggrieved may appeal directly from the final 

judgment to the court of appeals, notwithstanding that it was rendered 
at a special term, or at a trial term, or pursuant t« the directions, con- 
tained in a referee's report. But such au appeal brings up, for review, 
only the delermination of the general term, aiiirming the interlocutory 
judgment, or refusing the new trial, 
wmtqam- § 1337. An appeal to the court of appeals from a final judgment, or 
bTOo^np from an order, granting or refusing a new trial in an action, or from 
forrvrlew. a final order affecting a aubataiitial right, made, either in a special 
proceeding, or upon a aunimary application after judgment in an action, 
briuga up for review, in that court, every question, affecting a substan- 
tial right, aud not resting in discretion, which was determined by the 
general term of the court below, in rendering the judgment or making 
the order, from which the appeal is taken ; except that a question 01 
fact, arising upon conflicting evidence, cainiot be determined upon such 
■n appeal, unless where special provision for the determination thereof 
is nmde by law. 
whonqoM- I 133g, Upon an appeal to the court, of appeals from a judgment, 
lo'K re- reversing a judgment entered upon a referee's report, or a decision 
»iBwed. of (i,g court, Tipon a trial witlinut a jury ; or from an order granting a 
new trial, upon such a reversal ; it must be presumed, that the judg- 
ment was nol. reversed, or the new trial (panted, upon a question of 
fact, unless the contrary clearly appears, in Ihe body of the judgment 
or order appealed from. lu that case, the court of ajipeals must, review 
the determination of the geniral term of the court below, upon the 
queStions of fact, as well as the questions of law. 
KiiicinhB § 1339. Where an appeal to the court, of appeals, from a judgment, 
prei.KBii rendered at a general term of the court below, ujion a verdict, subject 
■pp^' to the opinion of the court, has been perfected, a case, cout^ning a 
concise statement of the facts, of the questions of law arising there- 
upoti, and of the determination of those questions by the general term, 
must be prepared and settled, by or under the direction of the court 
below, and anuexe<l to the judgment-roll. An exception is not nec«»' 
^H sary, to enable the court of appeals to review the de termination 

^^h question of law. arising upon tlie verdict. A certified copy of the 
^K^ 254 
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bmiBt be transmitted to the court of appeals, iusteod of the case, iipoa 
■nhicb the judgment of the court below was rendered, The court 
■below, or a judge thereof, may extend the time, limited by law, within 

pludi the papers must be transmitted to the court of appeals, for the 
e of enabling the appellant to procure the case to be prepared 



Appeal to the »uprifiae couH/nrrn an inferior omrt. 

Bxonuv 1340. Apijcul from Jurl^iaeiit. 

1341. Limjtstion i>f time; encimty, 

1342, Appeal from order, 

184S. lAmitatinn of time a.nil stay of proceedings. 
ISM. Appeal, where and bow baard. 
184S. Judginent or order, wbere etil«red. 

§ 1340. An appeal may be taken, to the supreme court, from a final Appeal . 
lodgment, rendered by a county court, or by any other court of record, Sj^t.^"**' ] 
CiMessing original jurisdiction, where an appeal therefrom to a court, 
Iher than the supreme court, is not expresaly given by statute. 
§ 1341. An appeal, authorized by the last section, must be taken Limiiatiot 
rithin sixty days after service npon the attiomey for the appellant of a H^cnrty' 
l^y of the judgment aud notice of the entry thereof. Upon such an 
ifptaX, security muat be given, to perfect the appeal, ortoj-tay the 
lecution of the judgment, and the sureties may be excepted to, and 
oat justify, as upon an appeal to the court of appeals, from a judg- 
ent of the same amount, or to the same effect. 
§ 1342. An appeal may also be taken, to the supreme court, from an app«s1 
tder, affecting a substantia) right, made by the court or a judge, in an ft^'norda'-J 
ttion brought in a court, specified in the last section but one. 
§ 1343. An appeal, authorized by the last section, must be taken, LimiuuoB I 
ithin sixty days after service upon the attorney for the appellant, ^^^"JJ™! 
' a copy of the order, and written notice of the entry thereof, oeoding*. ' 
MUrity is not required to perfect it ; but it does not stay the execution 
f the order from which it is taken. The appellate court, or a judge 
lereof, may direct such a stay, upon such terms, as to security or 
Iberwise, ets justice requires. 

S 1344. An appeal, taken as prescribed in this title, must be heard ^P'"'';^ 
t the general term. The provisions of title fourth of this chapter, E °" " 
llating to the hearing of appeals, taken in the supreme court, and to 
le snbsequent proceedings thereupon, apply to an appeal, taken as 
rescribed in this title, except as specified in the next section. 
9 134B. A judgment of the supreme court, rendered upon an appeal Judgmem j 
atborized by thb title, must be entered in the judgment-book, kept where'ea-'i 
1 the office of the clerk of the county, wherein the court below is '"™^- 
K^ted. The judgment-roll must be filed in the game office ; and must 
it of a certified copy of the judgment, annexed to the papers 
iwaiiiitt«d from the court below, Aii order of the supreme court, 
upon such an appeal, must be entered, and the papers, upon 
the appeal was Heard, must be filed, in the office of the same 
The filing of tfie judgment-roll, or the entry of the order, u 
^nacribed in this section, is a sufficient authority for any proceedio^^ 
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in the (X)urt below, or before the judge, who made the order appealed n 
from, which the judgment or order of the appellate court directs or 
permits. But where the execution of the judgment or oi-der of the 
appellate court ia stayed, by an appeal to the court of appeals, the 
proceedings in the court below, or before the judge who made the 
order, are stayed in like manner. 



Appeal to the general term of the supreme court, or of a superwr city at 

Bbotioii 134C. Appeal fi-nm jadgiuent. 

1347. Appeal fi-om nMer. 
134S. Id.; when made out of court. 

1348. Appeal fimn mterlnciiUiry judgment. 
ISIiU. Appeal ft-otu final juil^^ent, after aflimiance of interlocutory ■ 

riient, oi' denial nf new tri»I. Review in the court nf apije-" 
13G1. Liniitatinn nf timf ; order In .'<tay pt'oceeilingm. 
tSfiS. Slay nf piiiceedings without oi'der. 

1353. Upon what papers appeal In be heard. 

1354. Entry nf judjfment or order ; judprnent-r 



ISSIJ. Heanng, ( 



n the aupit 



^ppsai^ § 1346. All appeal may be taken, to the general term of the supi 
laaot.^^^ court, or of a superior city court, from a final judgment rendere 
the same court, as follows : 

1. Where the judgment was rendered upon a trial by a referee, o 
the court without a jury, the appeal may be taken upon queatioi 
law, or upon the facts, or upon both, 

2. Where the judgment was rendered upon the verdict of a jm 
appeal may be taken upon questions of law, ^ 

^S^Ha s 1347. An appeal may be taken, to the general term of the supl 

'' court, or of a superior city court, from an order, made in an ad 

upon notice, at a special term or a trial term of the same court, d 

the supreme court, at a term of the circuit court, in either of thJ 

lowing cases : 

1. Where the order grants, refuses, continues, or modiReBa 
ional remedy. 

2. Where it grants, or refuses a now trial ; except that where! 
ciSc questions of fact, arising ujioii the issuee, in an action triabir 
the court, have been tried by a jury, pursuant to an order for thatj 
pose, as prescribed in section nine hundred and seventy-one ol 
act, an appeal cannot be taken from an order, granting or refiirij 
new trial, upon the merite. 

3. Where it itivolves some part of the merits. 

4. Where it affect-s a substantial right. 

5. Where, in effect, it determines the action, and prevents a j 
ment, from which an appeal might be taken. 

6. Where it determines a statutory provision of the Stat* t 
unconstitutional ; and the determination appears from the n 
^veu for the decision thereupon, or is necessarily implied i 
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rder, made upon a simimary application, uft.er judgment, is 
I to have been made, in the action, within the meaning of this 

8. An appeal may also be taken, to the general term of either la^i whan 
! courts, from an order, made in an action, upon notice, by^oolirt!' 
e, out of court, in a case where an appeal might have been 

IB prescribed in the last section, if the order bad been made by 
ri, 

9. An appeal may also be taken, to the general term of either Agiiieni 

i courts, nom an interlocutory judgment, rendered at a special iJi'^t^'^' 
trial term of the same court, or, in the supreme court, at a term JudgmaQt. 
nrciiit court. 

0. Where final judgment is taken, at a. epecial term or trial App**' 

r piirHiiant to the directions of a referee, after the affirmance, judgmeut, 
1 appeal to the general term, of an interlocutxiry judgment ; or ^"^e^i^ 
le refusal, by the general term, of a new trial, either upon an uriocotory 
Ciou, made, in the first instance, at the general term, or upon 1,"'^^';, 
eal from an order of the special term, or of the judge, before y'',"^^- 
he issues, or questions of fact, were tried by a jury; an appeal ihe'ooart'of 
■eneral term from the final judgment brings up, for review, only «ppe»'»- 
iceedings to take the final judgment, or upon which the final 
mt was taken, including the hearing or trial of the other issues 
ution, if any. If an appeal is tAken, to the court of appeals, 
e determination of the general term, upon the appeal from the 
dgment, the determination of the general term, affirming the 
ulory judgment or refusing the new trial, may, at the election 
rr party, be reviewed thereupon. If the respondent electa to 
; up for review, he may take a cross-appeal therefrom, notwith- 
g the expiration of the time to take an original appeal thei«- 

1. An appeal, authorized by this title, must be taken, within Limiwcion 
Aya after service, upon the attorney for the appellant, of a copy o^e" w 
judgment or order appealed from, and a written notice of the suyp"- 
aereof. Security is not required to perfect the appeal ; but, "^ "*** 
where it is otherwise specially prescribed by law, the appeal 

t stsy the execution of the judgment or order appealed from ; 
Uie court, in or from which the appeal is t-aken, or a judge 

makes an order, directing such a stay. Such an order may be 
ud may, from time to time, be modified, upon such terms, as 
ity or otherwise, as justice requires. If security is given, either 
iditiou of granting the order, or as prescribed in the next aec- 
e ijrovisions of title second of this chapter apply thereto, as if 
leral term was specified In those provisions, in place of the 
te court., and a judge of the same court, in place of a judge of 
rt below. 
13. Dpun ail appeal from a final judgment, taken as prescribed si>]> or 

title, the appellant may give the security, required to perfect KmwKh- 
bbI to the court of appeals, from a judgment of the same amount, <™order. 
le same effect ; and to stay the execution thereof, In that case, 
ecution of the judgment appealed from is stayed, as upon an 

to the court of appeals, and subject to the same conditions. 
E3. An appeal from a final judgment, taken as prescribed in thix vpoa whRt 
uistbe he^^ upon a certified copy of the notice of appeal, of the KS'tobr 
wnVroll, and of the ease or notice of exceptions, if any, filed, as basm. 
ihM hy law or the general rales of practice, afti^r the entry of 
17 257 
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the jud^entt aud either before or after the appeal is taken. An 
appeal from an interlocutory judgment, or from an order, taken as pre- 
scribed in this title, must be heard upon a certified copy of the notiM 
of appeal, and of the papers used before the court or ihe judge, upuu 
the LearinR of the demurrer, application for judgment, or motiou,Ki 
the caee requires. 

§1354. When judgment of affirmance is rendered upon the appsaii 
the judgment-roll conuists of a copy of the judgment, annexed Ifl Ihf 
pai>crs, upon which the appeal was heard. Where subsequent pro- 
ceedings are taken, at the special term or trial term, before the eutiy 
of final judgment, the judgment-roll must also contain the proper 
papers relating thereta 

§ ISSS. An appeal taken to the general term of the supreme coart, 
ae prescribed in this title, must be heard in the department, embrftdiij 
the county, in which the judgment or order appealed from is enteti-1 
nnleaa an oi-der is made, as prescribed in section two hundred and 
thirty-one of this act, directing that it be heard in another departmenl. 
The judgment rendered, or the order made, upon the appeal, miiat b« 
entered, and the judgment-roll, or the papers upon which the appeal 
was determined, as the case requires, must be filed, in the office of the 
clerk of the county, where the judgment or order appealed from a 
entered. If the appeal is determined at a general term, held in 
another county, the clerk of that county must, at the expense of th 
successful party, traiiBmit a certified copy of the determination, and 
the other papers, if any, required to be filed, to the clerk of the coaotj 
where the judgment or order is to be entered. 



Appeal from a final detenninatiun in a ipenal prooeedttiff. 
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1358. Intermediate order may be reviewed. 
13R9. Limitation of time to apiieal. 

1360, St&y of pro««ediaeB; hearitig of appeal; decimon thttreupoa. 

1361. Thia title quatlQed. A-pplicationof pruvifaDOB relatiiiK to acliinH- 

§ 135ti. An appeal may be taken, to the general Mrm of thesupreoi 
a court, or of a superior city court, from an order, affecting a subsiariu*! 
- right, made in a special proceeding, at a special term or a trial i«nuiF 
the same court, or, in the supreme court, at a t«rm of a circuit court; 
or made by a judge of the same court, in a special proceeding iiistitut«d 
before him, pursuant to a special statutory provision ; or iiiBtitul*<l 
before another judge, and transferred to, orcontinued before hiiu. 
' § 1357. Au appeal may also be taken to the supreme court, from w 
order, aGfectiog a substantial right, made by a court of record, posaei^ 
ing original jurisdiction, or a judge thereof^ in a special proceedip^ 
instituted In that court, or before a judge thereof, pursuant to aniedu 
statutory provision ; or instituted before another judge, and traneferreJ 
to, or continued before, the judge who made the final order. 
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§§ 1358-1361. 



Bat this section does not apply to a case, where an appeal from the 
order, to a court, other than the supreme court, is expressly given by 
atatate. 

§ 1358. An appeal, authorized by this title, brings up for review, any 
preceding order, made in the course of the special proceeding, in- 
volving the merits, and necessarily affecting the final order appealed 
from, which is specified in the notice of appeal. 

§ 1359. An appeal, authorized by this title, must be taken within 
thirty days after service of a copy of the final order, from w^hich it is 
taken, with a written notice of the entry thereof, upon the appellant ; 
or, if he appeared, upon the hearing, by an attorney at law or an 
attorney in fact, upon the person who so appeared for him. 

§ 1360. The provisions of title fourth of this chapter, relating to per- 
fecting an appeal from an order, taken as therein prescribed ; to stay- 
ing the execution of the order appealed from ; to hearing the appeal ; 
iiul to the entry and enforcement of the order made upon the appeal, 
apply, where an appeal is taken, as prescribed in this title, except &» 
ottierwise specially prescribed by law. 

§ 1361. This title does not confer the right to appeal from an order,, 
ia a case, where it is specially prescribed by law, that the order cannot 
be reviewed. The proceedings upon an appeal, taken as prescribed 
in this title, are governed by the provisions of this act, and of the 
{9neral rules of practice, relating to an appeal in an action, except 'tis 
flftherwise specially prescribed by law. 
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EXECUTIONS GENERALLY. 



[chap. XIU. 



CHAPTER XIII. 
EXECUTIONS. 
TITLE I. — Forms of execution ; time ani 

A« ESECOTIOI«; QBNERAL DUTtBe AND LIABILITIES Of | 

OFFICERS. 

TITLE II. EXECDTIOM AQAJNBT PROPERTY. 

TITLE III. — EXBCDTION AGAINST THE FEReON. 



Formt of execntum ; ti.'nte and manner of issving an execulton ; f/entnl 
dnti^ and liabUitien of officers. 

Bmaxian 1862. To wbcim execiittDa direct«<I ; provimon where sheriff ie & part;. 

1363. Tlrae of receipt to he inilncsed on execution, 

1364. The different kinds of execution. 
1366. T(i what wiuntiea eseuuticioa m»y ieeue. 

1366. General re^uiailea uf executions. 

1367. Id.; when issued on filing' trAnecript front juaUce'ii conn, etc 
I . 1363. Requifdtos of execution for the collection ot money. 

1869. Id.; a^ainal property. 

1370. Id.; nhei-H a, wiLrntnt of Attachment has been issued. 

13T1. Id.; agsinat executor, etc. 

1372, Id,; aj^ainst the peTBon. 

1373, Id.; for delivery of property. How money, recovered by not 

judgment, may be collected. 

1374, Sejiarate executionB, where aeparate aums awarded. 
1376, Execution of course, within five years. 

1376, Execution, after death of jwlgment creditor, 

1377, When execntion may be issued after five years. 

1378, Id.; leave, how obtained. 

13714. Ho execution ft^ajnst decedent, except, etc. 

1380. Leave required to issue execution ag'Ainet decedent's proper^. 

1381. Leave, bow obtained, 

1382. "nme of stay by oiiier, etc., not reckoned under this title. 

1383. Execution a^wnst surviving: judgment debtors. 

1384. Sale on execution, etc.; when and bow conducted- 
ISS,*!. Penalty for taking down or defacinK' notice of sale. 

1386. Validity of sale, when not affected oy sheriff's defanlt, etc. 

1387. Purchases on auch eale, by certain officers, prohibited. 

1388. When execution to be enforced by under-sheriff. 

•xecuu^ § 1362. An execution must be directed to the sheriff, unless he ua 
directed: party or interested ; in which case it must be directed as prescribed in 
whore'"" Section one hundred and seventy-three of this act. But the court mafi 
«b«ri(ria iti its discretion, order an execution, issued upon a judgment rendered 
* '""''■ againfit a sheriff, either alone or with another, to be directed to a p^^ 
son, designated in the order, inat«ad of to the coroners, or a particulv 
260 
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er ; iu wLkh case it must be so directed. The person so desig- 
nated must be of full age, a resident of the State, and not a party to 
the action, or interested therein, Where the execution is issued upon 
■ judgment for a sura of money, or directing the payment of a sum of 
money, the order does not take effect, until the person so designated 
■zecutes, and tiles in the clerk's office, a bond to the people, with at 
ieaat two auretiee, approved by a judge of the court, or a county judge, 
in a petml sum, fixed by the order, not leas than twice the sum to be 
eollecl«d by virtue of the execution ; conditioned for the faithful per- 
formance of his duties under the execution. A. certified copy of the 
order, and, where it requires a bond to be given, the clerk's certificate 
that a bond has been hied, as required by the order, must be attached 
to the execution. The person so designated is deemed an officer ; and, 
with respect to that execution, be is subject to the obligations and 
Uabilitiee, and has the power and authority of a coroner, and is entitled 
fees accordingly, 

§ 1363. The sheriff, to whom an execution is directed and delivered, J^^l^^ 
miisi., upon the receipt thereof, indorse thereupon a memorandum oi' luifcnwd 
(he day, hour, and miuute, when he received it. uon""" 

§ 18(54. There are four kinds of execution, as follows : ■^^^^ ^^^g, 

1. Agaiiist property. e" '^'i' 

•1. Against the person. Son. 

'i. For the delivery of the possession of real property, with or with- 
out .iamages for withholding the same. 

4. For the delivery of the possession of a chattel, with or without n 

liinitt^L'^ for the taking or detention thereof, 9 

in execution is the process of the court, from which it is issued. 
S I3t)5. An execution against property can be issued only to a county, To vbu 
m the clerk's office of which the judgment is docketed. An execution S^nuoiu 
yunst the person may be issued to any county. An execution for the "T !<«»•■ 
delivery of the possession of real pi-operty, must be issued to the county, 
•here the property, or a part thereof, is situated. An execution for 
Ibe delivery of the possession of a chattel, may be issued to any county, 
•here the chattel is found ; or to the sheriff of the county where the 
judgment-roll is filed. Executions, upon the same judgment, may be 
issued at the same time, to two or more different counties. 

S i'dtiQ. An execution must intelligibly describe the judgment, stat- GenenU 
um the names of the parties in whose favor, and against whom, the ™'exTOo^ 
tiuifi wheu, aud the court in which, the judgment waa rendered ; and, "■""■ 
tf it was rendered in the supreme court, the county in which the judg- 
ueut-roU is Hied. It must require the sheriff to return it to the proper 
'leik, within sixty days after the receipt thereof. Except as otherwise 
pi««cril>ed in the next section, it must be made returnable to the clerk, 
niii whom the judgment-roll is filed. 

S I'iQl. Where an execution is issued out of a court, other than that u-: wnm 
HI which the judgment was rendered, upon ffling a transcript of the uia«tnui. 
(urkmeiit rendered in the latter court, it must also specify the clerk, SJigjg^" 
Ki£ whom the transcript is filed, aud the time of filing ; aud it must oomt. cw. 
W [uade returnable to that clerk. If the judgment was rendered in a 
Wice's court, it must specify the justices name ; and it must omit the 
Kilir.atiou, respecting the filing of the judgmenUroll. 

I l3tSti. Aji execution, issued upon a judgment for a sum of money, BeijuHitaa 
directing the payment of a sum of money, must specify, in the body y'on fU"{i, 
ireof, the sum recovered, or directed to be paid, and the sum actually ooUecUon 
i when it ia issued. It may specify a day, from which interest upon """""'f- 
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' ' the Biim due is to be computed ; in which caae, tlie sheriff must collect 
intereat accordingly, until the sum ia paid. If all tlie parties, aguiut 
whom the judgment ia rendered, are not judgment debtors, the 
tiou muat ahoA who ia the judgment debtor. 
M.;»gaiiu[ §1389. An execation againat property muet, if the judgment-roll ii 
propo y. ^^^^ g|^^ .^^ ^j^^ flerk'a office of the comity to which it ia issued, speu^ 
the time when the judgment waa docketed in that county. It mua^ 
except in a caae where apecial provision is otherwise made by Inw, mi^^ 
atantially require the aheriff to satisfy the judgment, out of the persons] 
property of the judgment debtor; and, if sufficient personal propertj ij 
cannot be found, out of the real property, belonging to him, at the time | 
when the jui^ment waa docketed in the clerk'a office of the county, iirJ 
at any time thereafter. | 

ViwS^ •§ 1370. Where a warrant of attachment, issued in the action, hu 
oTiUftoti- been levied, by the sheriff, the execution must substantially require iha 
hem&tUd sh^i^ to satirfy the judgment, as follows : 

bj thorUL 1 . Where the judgment debtor is a non-resident, or a foreign corpo- 
ratiou, and the summons was served upon him or it, without the ^te^ 
or otherwise than personally, pursuant to an order obtained for tha) 
purpose, as prescribed in chapter fifth of this act, and the judgmen) 
debtor has not appeared in the action ; out of the personal properH 
attached, and, if that ia insufficient, out of the real property attachetL 
2. In any other caae, out of the personal jiroperty attached ; and, if 
that is insufficient, ont of the other personal property of the jiidgmesl 
debtor; if both are insufficient, out of the real property attached; uuil^ 
if that is insufficient, out of the real property, belonging to hioi, at tfas 
time when the judgment was docketed in the clerk's office of the county, 
or at any time thereafter, 
«eon5r"' § 1371. A.n executioii against real or persona) property, iu the handil 
eio. ' of an executor, adminiatrator, heir, devisee, legatee, tenant of red' 
property, or trustee, muat substantially require the sheriff to saUs^' 
the judgment, out of that property, 
fhi'*m™' ^ 1372. An execution against the person must substantially requiM 
e person. ^^^ g^eriff, to arrest the judgment debtor, and commit him fo the jlii 
of the county, until he pays the judgment, or is discharged according. 
to law. Except where it may be issued, without the prerious isauing 
and return of an execution against property, it must recite the iseuing. 
and return of such an execution, specifying the county to which it wall 
issued. I 

Ji'I 'rr'o^^' ^ 1373. An execution for the delivery of the poeseedon of real prop- 
property, erty, or a chattel, must particularly describe the property, and deei^ 
money, re- '***® ^^^ party to whom the judgment awaids the posaeaaion therein; 
covsreS by and it muat aubatantialty require the sheriff, to deliver the possesmm 
m^t.^niay of the property, within his county, to the party eutilJed ther«to. If i' 
^■^""8='- aum of money ia awarded by the same judgment, it may be collected 
by virtue of the aame execution ; or a separate execution may be iatiuaol 
for the collection thereof, omitting the direction to deliver poseesakai 
of the property. If one execution ia iaaued for both purposes, it mtial 
contain, with respect to the money to be collected, the same directions u 
an execution againat property, or againat the pereon, aa the case requiiw 
cxBcuUoni § 1374. Where a judgment awards different euma of money, to or^ 
Mb«re fef- against different parties, a aeparate execution may be iaaued, to collect- 
ciKiInie'"'' ^"■'^^ **"" **" awarded ; subject to the power of the court, to control tht' 
enforcement of the executiona, upon motion, where the collection of on* 
execution will, wholly or partly, eatiafy another. 
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otherwise spet-ially preBcribed by law, the party ' ' 
wermfT a dual judgment, or his aasignee, may have execution there- o'cuume" 
I, of course, at any time within five years after the entry of the "■i"''" "'• 
ymeiit. ^ 

1376. Where the party recovering a final judgment baa died, exe- Eiocaiion, 
va may be issued at any time within five years after the entry of Jrjudg" 

BHidgnienC, by his personal representatives, or by the assignee of mon' oro'l' 
udgment. if it haa been assigned, and the execution must be in- '"'' 
ed with the name and residence of the person issuing the same. 

1377. After the lapse of fire years from the entry of a linal jndg- WTihq ex«- 
, execution can be issued thereupon, iu one of the fullowiug ciwes bS'iinidT' 
'. after Ave 
Where an execution was issued thereupon within five years af tep ' ""' 

entry of the judgment, and has been returned wholly or partly 

vtisfied or unexecuted. 
Where an order is made by the court, granting leave to issue the 

tatioa. 

1^78. Notice of an application for au order, granting leave to issue id,; Imt* 

izecution, as prescribed in the las' section, must be served person- ^Inj^^ 
tipoa lie adverse party, if he is a resident of the State, and 
m&l servit-e can, with reasonable diligence, be made upon him 
on ; otherwise, notice must be given iu such manner ae the court 
te. Where the judgment is for a sum of money, or directs the 

ment of a sum of money, leave shall not be granted, except on 
T, by affidavit, to the satisfaction of the court, tliat the judgment 
.ins wholly or partly unsatisfied. 

1379. An execution to collect a sum of money cannot be issued, K«exeen- 
iuot the property of a judgment debtor, who has died since the "g^'iEni',"' 

^y of the judgment, except as prescribed in the next two sections, oxtepi. 

1380. After the expiration of one year from the death of a party, ' 
Inai whom a final judgment for a srim of money, or directing the qouwi'to 
meul of a sum of money, is rendered, the judgment may be en- ^tlou" 
ed by execution, against any property upon which it is a lien, agaiimda- 
ti like effect as if the judgment debtor was still living. But such ^^Ifnj. 

xecution shall not be issued, unless an order, granting leave to 
r it, is procured from the court, from which the execution ia to be 
tA, and a decree, to the same effect, is procured from a surrogate's 
of the StAte, which has duly granted letters testamentary or 
I of administration, upon the estate of the deceased judgment . 

\ Where the lien of the judgment was created as prescribed in t^ 

n twelve hundred and lifty-one of this act, neither the order nor 
dectee can be made until the expiration of three years after letters 
!ntaiT or letters of administration have been duly granted upon 
ite of the decedent; and for that purpose such a Tien, existing 
decedent's death, continues for three years and si.\ months 
eafber, notwithstanding the previous expiration of ten years from 
Rliiig of the judgmeut-roll. 

1381. Leave to issue an execution, as prescribed in the last sec- Le&Te,hMr 
iaiu<t be procured as follows : obuined. 
Kotioe of the application, to the court, from which the execution 

be iesaed, for an order, granting leave to issue the execution, must 
(WW to the person or persons, whose interest iu the property will 
~ Eted by a sale by virtue of the execution, and also to the execu- 
admitiistrator of the judgment debtor. The general rules of 
e may prescribe the manner iti which the notice must be given; 
(■MpwMMt is SO made therein, it must be served, eitWt ^t^oubN^y, 
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or in such manner as the court prescribee, in an order to show came. 
Leave shall not be granted, except upon proof, by affidavit, to the sal- 
isfactiou of the court, that the judgment remains wholly or partly 
uusatisRed. 

2. For the purpose of procuring a decree from the surroifate's court. 
granting leave to issue the execution, the judgment creditjir must pw- 
fient to that court, a written petition, duly verified, setting forth the 
facte, and praying for such a decree ; and that the persons, specified 
in the first subdivision of this section, may be cited, to show cause why 
it should not be granted. Upon the presentation of such a peUtion, 
the surrogate must issue a citation accordingly; and, upon the return 
thereof, he must make such a. decree in the premises, as justice requires. 
«ay by'or- § 1382. The time during which the person, entitled to enforce a 
(ter, etc., judgment, is stayed from enforcing it, by the provision of a statute, or 
onedmidar ''y '*i injunction or other order, or in consequence of an appeal, is Dol 
cbiB uub. a part of the time, limited by this title, for issuing an execution there- 
upon, or for making an application for leave to issue such an execution. 
^M^on § i3g3_ ■The last six sections do not aflect the right of a judgment 
•urriting creditor to enforce a judgment, against the property of one or more 
i"^^. surviving judgment debtors, as if all the judgment debtors were liviiig. 
In that case, an execution must be issued in the usual form ; but the 
attorney for the judgment creditor must indorse thereupon, a notice W 
the sheriflf, reciting the death of the deceased judgment debtor, and 
requiring the sheriff not to collect the execution, out of any property 
which belonged to him. 
eJliion " ^ 1384. A sale of real or personal properiy, by virtue of an eiecu- 
eic-i when tion, or pursuant to the directions contained in a judgment or order, 
coBiiucwu. 'nust be made at public auction, between the hour of nine o'clock in the 

morning and sunset, 
SL'inif* '°'^ § 1385. A person who, before the time fixed for the sale, in a notice 
iiown or of the Bale of property, to be made by virtue of an execution, wilfully 
Doidce"of takes down or defaces such a. notice put up by the sheriff, or by bw 
"Ib, authority, forfeits fifty dollai-s to the judgment creditor, and the sane 

sum to the judgment debtor; unless the notice was defaced or taken 
down, with the consent of the person seeking to enforce the forfeiture, 
or the execution was previously satisfied. 
«ae,' w£en § 1386. All omissiou by the sheriff to give notice, as required by law, 
rmi '(iiTeot- or the taking down or defacing of a notice, when put up, does not *effeci 
rifB^ie-^"^ the validity of a sale, made by virtue of an execution, to a purchaser 
ftnit, oio. i„ good faith, without notice of the omission or offence. 
nn'»u?h™ ^ 1387. The sheriff, to whom an execution is directed, or the under- 
xiiei. by sheriff or deputy-sheriff, holding an execution, and conducting a sale 
flcm.jiro- °^ property by virtue thereof, shall not, directly or indirectly, purchase 
biiiiuja; any of the property at the sale. A purchase made by him, or to hi* 

use, is void. 
cQiiontobe ^ 1388. Where the sheriff, to whom an execution is delivered, dies, 
onforued is removed from office, or becomes otherwise disqualified to act, before 
^rS!*' ^^^ execution is returned, his under-sheriff must proceed iiixin the 
execution, as the sheriff might have done. If there is do under-sheriflt 
the court, from which the execution issued, may designate a jierson tu 
proceed thereupon ; who may complete the same, as an uiider-isheTill 
might have done. The person so designated nmst give S'Uch security 
as the court directs. He is deemed an officer ; and is subject to the 
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eame obligatioue tLnd liabilities, and has tlie same power and authority, 
in reiatiou to the object of his appointment, as a sheriff, and is entitled 
to fees ai^cordingly. But this section does not apply, in a case where 
special provision la otherwise made by law, for the enforcement of an 
execatiou, after the death, removal from ufEce, or other disqualification, 
of tlie sheriff, or under-sheriff. 



TITLE U. 
Bxecuti'm offcUmt propm-tp. 

4snot>B 1. Property exemjit fi-om levy and sale. 

2. Lien of an execution upon i)prB(>!ial property ; levy upon Bnd Bale of 

£rson»l property. RiphiB of indemnilnra of sberiS 
redemption, and coineyance of real property ; rig'hte and liabiU- 
tiea of persons intei-esled. 
4. RemedieB for failuiti of title to real pi'iiperly wild, and U> entuite con- 
iHbulion. 



ARTICLE FIRST. 
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txnioii I3H9. Cei-taon special exemptions not affected by thin article. 

1390. What personal properly is exempt, whea owned by a hoOBehoIdor. 

1391. Ailditional peraoTia.1 proiierty exempt in eertnin cases. 
1393. Widow, etc., or nmrrie<l woman entitled to exemption s8 a hoiuft- 

b older. 

1393. Military pay, rewards, etc., exempt from execation and othei- leg«l 

proceedin)^. 

1394. Ri(;ht of action for taking, etc, exempt property- 
13B5. Burying ground i when exempted. 
139fi. How exempt burying ground deaignaled. 
13U7. Homestead; when exempted. 
1398. Uuw exempt bomealeail designated. 
131)9. MaiTied woman's Louiealead ; when eixompted. 
HOO, When exemption to conUnue after owner'a death. 
1401. Exemption; when not affected by temporarysnspenBion of residence, 
1403. If value of homestead exceeds one thousand dollars, lien attachea to 

aurphH. 
1408. Id.; how proceeds lo be marshalled when nmperty is sold. 
I4W. Exemption of l-eal property, how cancelled. 

§ 1389. The enumeration, in this article, of the property which is ctni 
exempt from levy and sale by virtue of an execution, does not repeal Jl||^pJ,„n, 
any special provision of law, relating to such au exemption, which, by not aireM' 
its terms, is applicable only to a particular class of persons, or corpo- %nicit 
rations, or to a particular locality, or otherwise to a special case. 

g 1390. Tlie foUowinu; personal property, when owned by a bouse- whit pwv. 
bolder, ia exempt from levy and sale by virtue of au execution ; and ""' ""^ 
Iwwh moveable article thereof continues to be so exempt, while the "'"f 
^^Untly, or any of them, are removing from one residence to another: alio' 

1. All spiiiuiny wheels, weaving looms, and sIovbh, put up, or kept ""^ 
for use, in a dwelling Iiouse ; and one sewing machine, with its appur- 
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2. The family bible, family pictures, and sfhoul- books, used by ur in 
the family ; ami other books, not exceeding in value fifty dollars, kept 
and used aa part of the family library. 

3. A seat or pew, occupied by the judgment debtor, or the family, 
in a place of public worship. 

4. Ten sheep, with their fleeces, and the yarn or cloth manufactured 
therefrom; one cow; two awine; the necessary food for those animals; 
all necessary meat, fish, flour, and vegetables, actually provided for 
family use ; and necessary fuel, oil, and candles, for the use of the 
family for sixty days. 

5. Ail wearing apparel, beds, bedsteads, and bedding, neceseary for 
the judgment debtor and the family; all neceseary cooking ntensila; 
one table ; six chairs ; six knives ; six forks ; six spoons ; six plat«e ; 
six tea cups; six saucers; one sugar dish ; one milk pot; one tea pot; - 
one crane and its appendages; one pair of andirons; one coal-sciiwie ; - 
one shovel ; one pair of t^nga ; one lamp ; and one candlestick. 

8. The tools and implements of a mechanic, necessary to the carry- 
ing on of his tradt', not exceeding in value twenty-five dollars. 
Additional § I3fil. In addition to the exemptions, allowed by the last section, 
profw^ necessary household furniture, working t^)l3, and temn, professional 
exampita instruments, furniture and library, not exceeding in value two hun- 
oLob." dred and fifty dollars, together with the necessary food for the teamt 
for ninety days, are exempt from levy and sale by virtue of an execu- 
tion, when owned by a person, being a householder, or having a family 
for which he provides, except where the execution is issued uponi 
judgment, recovered wholly upon one or more demands, either fiw 
work performed in the family aa a domestic, or for the purchase- 
money, of one or more articles, except as prescribed in this or the ls«t 

widnw section- 

ew°en'a. § 1392. Where the judgment debtor is a M-nniau, *he is eutitleil U 

wme «■ the same exemptions, from levy and sale by virtue of an execulioii, 

emptiDDu subject to the same exceptions, aa prescribed in the last two sections, it> 

ii°l!ier. the case of a householder. 

witiury S 13fl'"!- The pay and bounty of a non-commissioned otficer, musiciaili . 

E"ni"'etc *"" P'''^"'^**' '" ^^^ military or uavul .service of the United States; i 

f\«inpi ' land warrant, i.iensioii, or other reward, heretofore or hereafter granted 

«u[ion"iSa ^y the United States, or by a Htate, for military or naval services; » 

other iMai gword, horse, medal, emblem, or device of any kind, presented, as 

Gigg. ' a l«stimouial, for services rendered in the military or naval service of 

the United States ; and the uniform, arms, and equipments, which j, 
were used by a person in that service, are also exempt from levy and 1 
sale, by virtue of an execution, and from seizure for non-payment of I 
taxes, or in any other legal proceeding. | 

^nn tor § 1394. A right of action to recover damages, or damages awarded 
tftking, by a judgment, for faking or injuring personal property, exempt by I 
empt^^p- 1*^ from levy and sale, by virtue of an execution, are exempt, for on* \ 
arty. year aft«r the collection thereof, from levy and sale, by virtue of Sli I 

execution, and from seizure in any other legal proceeding. j 

^mand* § 1395. Land set apart as a family or private burying ground, and 1 
when ei- heretofore designated, as prescribed by law, in order to exempt tho 
empiod. game, or hereafter designated for that purpose, aa prescribed in the • 
next section, is exempt from sale, by virtue of an execution, upon thft 
following conditions, only : 

1. A portion of it miist have been actually used for that purpose. 

2. It must not exceed in extent, one-fourth of an acre. 
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must not contain, a-t the time of its designatiou, or at a,uy time 
kTde, any building or structure, except one or more vaults, or 
laces of deposit for the dead, or mortuary monuments, 
>6. In order to designate laud, to be exempted as prescribed in Haw Bi- 
section, a notice, containing a full description of the land to be f,l^''L!j^a 
ed, and stating that it has been set apart for a family or private da-igMt- 
j ground, must be subscribed by the owner; anknowied^ed or*"'' 
and certified, in like manner as a deed to be recorded in the 
where the land is situated ; and recorded in the otfice of the 
T register of that coutity, in the proper book for recording 
at least three days before the sale of the laud, by virtue of the 
on. 

17. A lot of land, with one or more buildings thereon, not Homft- 
ug in value one thousand dollars, owned, and occupied as a wben'iib 
ce, by a householder having a. family, and heretofore designated e™pt»i- 
xempt homestead, as prescribed by law, or hereafter designated 
: purpose, as prescribed in the next section, is exempt from sale, 
le of an execution, issued upon a judgment, recovered for a 
ntracted after the thirtieth day of April, eighteen hundred and 
laleas the judgment was recovered wholly for a debt or debta, 
ted before the designation of the property, or for the purchase- 
thereof. 

>8. In order to designate property, to be exempted as prescribed How ex- 
ast section, a conveyance thereof, stating, in substance, that it Eomustesd 
fned to be held aa a homestead, exempt from sale by virtue of ^'^■'' 
cation, must be recorded, as prescribed by law ; or a notice, 
ing a fuU description of the property, and stating that it is 
m1 to be so held, must be subscribed by the owner, acknowledged 
ed. and certified, in tike maniier as a deed to i>e recorded in the 
where thb property is sil.uared; acid must be recorded in the 
' the clerk "f that county, in u liook kopt for that, purpose, and 
he " homestead exemption book." 

9. A lot of laud, with one or more buildings thereon, owned by M»niipii 
ed woman, aud occupied by her as a residence, may be deaig- J^o™" ' 
s her exempt homestead, aa prescribed in the last section ; and »*^; 
peTty 30 designated is exempt from sale, by virtue of an exe- omine.i, 
auder the same circumstances, and subject to the same ezcep- 
s the homestead of a householder, having a family. 

0. The exemption, prescribed by the last three sections, con- wbun vx- 
after the death of the person in whose favor the property was ™n^fnu" " 

ed, aa follows : Btter nwa- 

the decedent was a woman, it oontinuea, for the benefit of her *"'''■"'"■ 

ig children, until the majority of the youngest surviving child. 

Ute decedent was a man, it cuntiuues, for the beue&t of bis 

and Borviving children, until the majority of the youngest sur- 

-inld, and until the death of the widow. 

be exemprion ceaaee earlier, if the property ceases to be occu- 

I a re«dence, by a person for whose benefit it may so continue, 

m otherwise prescribed in t.he next section, 

1. The right to exemption, of a peraon entitled thereto, as pre- ij*™!'- 
in the last four sections, is not affected by a suspension of the ii™ii(rc"ieS 
Ion of the exempt property, a.s a residence, for a period not S^JfTP"' 
ig one year, which occutb in consequence of injury to, or 



of, the dwelling house upon the premises. ritSfiL. 

orhomlSr 



. The exemption of a homestead, otlierwisa valid onder the 

%1 
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provisions of this article, is not void, because the value of the property, 
designated as exempt, exceeds one thousand dollars. In that case, tbe 
lien of a jiid^^nent attaches to the surplus, as if tbe pro^ierty had not 
been designated as an exeoitp homestead ; but the property catmot be 
sold by virtue of an exeention, issued upon a judgment, as against whic'i 
it is exempt. After the return of such an execatioii, the owner of the 
judgment may maintain a judgment creditor's action, to procure ft 
judgment directing a sale of the property, and enforcing hia lien upon 
the surplus. 

§ 1403. Where the judgment, in a judgment, creditor's actjtm, 
brought as prescribed in the last section, or in any other action affect- 
ing the title to an exempt homestead, directs tbe isale of the property, 
the court must so marshal the proceeds of the sale, that the right and 
interest of each person in the proceeds, shall correspond, as nearly a> 
may be, to his right and Interest in the property sold. Money, not 
exceeding one thousand dollars, paid to a judgment debtor, as repre- 
senting his interest in the proceeds, is exempt for one year after the 
payment, as the property sold was exempt ; unless, before the expin- 
tion of tbe year, he causes real property to be designated as an exempt 
homestead, as prescribed in section one thousand three hundred and 
ninety-eight of this act ; in which case, the exemption ceases, with 
respect io so much of the money, as was not expended for the pun?hase 
of that property; and the exemption of the property so designaleil 
extends to every debt, against which the property sold was exempt. 
Where the exemption of property, sold as prescribed in this sectiou, 
has been contiimed after the judgment debtor's death, or where he 
dies aft«r the sale, and before payment to him of his proportion of iKe 
proceeds of the sale, the court may direct that iwrtion of tbe proceeds. 
which represents bis interest, to be invested, for tbe benefit of the per- 
son or persona, entitled to the benefit of the exemption ; or to be o^le^ 
wise disposed of, as justice requires. 

§ 1404. The owner of real property, exempt as prescribed in this 
article, may, at any time, aubacribe a notice, and personally acknowl- 
edge the execution thereof, before an officer, authorized by law to take 
the acknowledgment of a daed, to the effect, that he cancels all exemp- 
tions from levy or sale by virtue of an execution, affecting tbe property, 
or a particular part thereof, fully described in the notice. The cancel- 
lation takes effect, when such a notice is recorded, as prescribed in thii 
article for recording a notice to effect the exemption so c-ancelled. Atif 
other release or waiver, hereafter executed, of an exemption of real 
property, allowed by this article, or of an exemjition of a home«tea^. 
or a private or family burying ground, allowed by the proviaious of 
law heretofore in force, is void. A mortgage, hereafter executed, upon 
property so exempt, Is ineffectual, until the exemption has been oui- 
celled, Bs prescribed in this section ; except that such a mort.gnge is 
valid, totheextentof the purchase-money of the same property, secui'' 
thereby. 
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ARTICLE .SECOND. 



bcTioir 1405. Perwinal properly hound by execiillon. 

1406. Order of preference auiuDir eiecutione. 

1407. Id. ; wbeo atUchnienle alaij are iueued. 

1408. Id. ; when i«aued ftTW court not of record. 
I40ft. Tille of Imna fide pui-chiuwrs befni* le\-y, not aOected. 

1410. ExMiiIinn may be levied upon current money. 

1411. Levy upon certain evidences of debt. 

1412. internet of bailor in ^iids pledj^ed may be sold. 
1413- When pai-tneiv may upply for i«lea»e of property levied upon. 
UH. Undertaking to be i^ven, 

1415. Provisioni where a warrant of attachment has also been leviod, ate. 

1416. When the undertakintr enniw to other judginenl creditora. 

1417. How pai-tner's interest sold; nK^^te, etc., of puivhaser. 

1418. Claim of property by a tbiM pewon, how Ined. 
141!l. PrrH:eevlin|f8. if cltunianl )>u<:ce<^lB. 

1430. lo'iuisilioTi not to prejuilice claimant's rigiht. 

1431. lu action inr'u"'"* officer, indemnitortt may be enbHtituted sb defend- 

1423. Notii^e of application and piiwfs tbeivuiKin. 

1423. Terms may be im|)oeed. 

1434. When indenmilj ■■elated toj«rt of ^irojierty. 

14S5. Application when officer is joined with indemni torn. 

1438. Eflect of the onler. 

1431. Offiiwr to whom indemnity is ^ven. require^l to ^ve notice nf action. 

14^. 6aie of ^>ei«onal propei^ty ; how ruaile 

1429. Notices of sale to be iHmted. 

§ 1405. The ^roods and chattels of a jiidginent. debtor, not exempt, Pemnai 
by express provision of law, from levy and sale by virtue nf an execii- Eu^ndXr J 
baa, and his other personal property, which is expressly declared by ""«■""" "* 
law, to be subject to levy by virtue of an execution, are, when «ituat#rl 
Titbin the jiirisdiction of the officer, to whom an execution against. 

Sjpertyis delivered, bound by the execution, from the time of the 
livery thereof to the proper officer, to l)e executed ; but not before. 

g 1406. Where two or more executiona against property are issued, uru 
out of the same or different courts of record, against the same judg- il"j 
ment debtor, the one first delivered, to an officer, to be executed, has ="" 
preference, notwithstanding that a levy is first made, by virttie of an 
eiettition subneqnently delivered : but if a levy ujwn and sale of per- 
gonal property has been made, by virtue «jf the junior execution, before 
ID actual levy, by virtue of the senior execution, the same property 
thall not be levied ujiou or sold, by virtue of the letter.* 

§ 1407, Where there aie one or more executions, and one or more i,i,; 
warrants of attachment, against the firoperty of the same person, the I'j^,. .i— . 
mle prescribed in the last section prevaU.s. in determininc the prefer- nn tmX. 
ences of the executions or warranis of iLttachnient ; the defendant in 
the warrants of attachment l>eing, for that purpose, regarded as a jndg- 
ttwtnl debtor, 

g 1408. But an execntion, issued out of a court not of record, or a M. 
warrant of atttirh ment, grunted in an action pending in a court not of ^m 
record, if actually levied^ has preference over another execution, issued "f' 
nut of any court, of record or not of record, which has not lieen pre- 
viously levied. 
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EXECUTION; PERaONAX PBOPERTY. [chap, m ] 

§ 1409. The title to personal property, acquired before the actiu) 
levy of an execution, by a purchaeer iu good faith, and without tiotiw 
fi<Ki-ei^, ^^^ *he execution has been isHoed, is uot affected by an execution de- 
noi Atteor livered, before the purchase was made, to an officer, to be executed, 
ExecDiian §1410. The officer, to whom an execution against property is d«- 
nmybeiBv. livercd, mtifit levy upon current money of the Unil«d H^tates, belon^ng 
cu'rren'i'' **> ^^^ judgment debtor ; and must pay il over, as so much money «l- 
nioDey. lected, without exposing it for sale; except that where it consisttor 
gold coin, he must sell it, like other personal property; unless he b 
otherwise directed, by an order of a judge, or by the judgment in the 
particular cause. 
LoTj- npon § 1411. The officer, to whom an execution against property is deUv- 
de"oMof ered, must levy upon and sell, a bill, or other evidence of debt, belong- 
debt. ing to the judgment debtor, which was issued by a moneyed corpora- 

tion to circulate as money ; or a bond or other instrument for the 
payment of money, belonging to the judgment debtor, which v«a 
executed and issued, by a government, state, county, public officer, or 
municipal or other corporation, and is in terms negotiable, or payable 
to the bearer, or holder, 
inwcmt of § 1412. The interest of the judgment debtor in personal property, 
xoodB ' subject to levy, lavrfully pledged, for the payment of money, or the 
m»r*be performance of a contract or agreement, may \te sold, iti the hHiids of 
*ow. the pledgee, by virtue of an execution against property. The pureha«ei 

at the sale acquireB all the right and interest of the judgment debtor, 
and is entitled to the posscBaiun of the property, on complying witb 
the terms and conditions, upon which the judgment debtor coidd ob- 
tain possession thereof. This section does not apply la property, o( 
which the judgment debtor is inicniidit.ionally entitled to the [»oes«')t8ion, 
Whsnput- g I4ia. Where an officer has seized personal property of a partue^ 
■pidyKir ship, before or after its dissolution, upon a levy upon the interest 
^^Jnj'^ therein of a partner, made by virtue of an execution against hid indi- 
bvied vidual property, the other partners, or former partners, having in 
"pon- interest in the property, or any of them, may, at any time before tb» 
sale, apply to a judge of the court, or to the county judge of the county, 
where the seizure was made, uiion an affidavit, showing ibe facie, fi« 
an order, directing the officer to release the property, and to deliver it 
to the applicant. 
im'»"S S 1414. Upon such an application, the applicant must give an ^Ilde^ 
(iTMi- taking, with at leaat two sureties, approved by the judge, to the effecl, 
that he will account to the purchaser, upon the sale to be made by vi^ 
tue of the execution, of the interest of the judgment debtor in the proj*- 
erty seized, in like manner as he would be bound to account to vu 
aasignee of such an interest ; and that he will pay to the purchaser the 
balance, which may be found due upon the accounting, not exceeding 
a sum, specified in the nndei-laking, which must be not less than the 
value of the interest of the j udgnient debtor, in the property seized fey 
the sheriff, as fixed by the judge. The provisions of sections six biu- 
died and nuiety-five and six hundred and ninety -six of this act applf 
to the proceedings, taken aa prescribed bi this and the last section. 
Pn)»taion, § 1415. Where a warrant of attachment has been levied upon the 
wKnujt of interest of a defendant, as a partner, in personal property of a partIle^ 
tilf^o™' ship, and the attachment has been discharged as to that interest, « 
been i«»- prescribed in sections six hundred and ninety-three and six huniued 
'ei. etc ^jj^ ninety-four of this act, a levy, by virtue of an execution againsl 
hia indiridiial property, cannot be made upon his interest in the swnfl 
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jroperty, nnless the warrant of attachment liaa been raoated, or an- 

g 1416. Where personal property of a partnership has been released, when iba 
Spon giving an undertaking, as prescribed in the last three sections, if ^^nrat 
i£e exenition, by virtue of which the levy was made, is set aside, or i» j^^g„t 
Ktiafied without a sale of the interest levied upon, the undertaking cre£wn. 
miires to the benefit of each judgment creditor of the same judgmeut 
lebtor, then having an esecution in ihe bands of the same officer, or of 
mother officer, having authority t« levy upon that interest, as if it had 

^en given to obtain a release from a seizure, made by virtue of such 

I execution. 

§1417. Where personal property of a partnership has been eoHowpmrt. 
Wleased, the interest of the judgnient debtor therein may be sold by ""^fj^ 
} officer; and the purchaser, upon the sale, acquires alt that interest, riphu, a'w., 
if he was an assignee thereof. If the purchase-money exceeds the "yv^^rabu- 
RDount of all the executions and warrants of attachment, against the 
ffoperty of the same judgment debtor, of which the officer has notice, 
.nd of the lawful fees and charges thereon, the officer must pay the 
urplus into court, for the benefit of the judgment debtor, or other per- 
lon entitled thereto. 

' ^j 1418. If personal property, levied upon as the property of thecinlmni 
judgment debtor, is claimed, by or in behalf of another person, as his f™,|^Jii 
Woperty, the officer may, in his discretion, empanel a jury to try the l"'""";. 
Ifalidity of the claim. ''"* ''™' 

g 1419. If, by their inquisition, the jurors find that the property prwi-efi- 
belimgs to the claimant, they must also determine its value. ITiere- [.^^ilm 
Upon the officer may relinquish the levy, unless the judgment creditor »unoB8iifc 
gives him an undertaking, with at least two sufficient sureties, to the 
effect, that the sureties will indemnify him, to an amoimt therein speci- 
fied, not leas than twice the value of the property, as determined by 
tte jury, and two hundred and fifty dollars in addition thereto, against 
•II damages, coats and expenses, in an action to be brought against I 

Wm, by the claimant, his assignee, or otjier representative, by reason 
of the levy upon, detention, or sale of any of the property, by virtue 
of the execution. If the undertaking is given, the officer must detain 
property, as belonging to the judgment debtor. 
S 1420. If the property is found to belong to the defendant, the find- inqnirtiion 
hg does not prejudice the right of the claimant, to bring an action to jl^i,"^ '""' 
iMOver the property so levied iipon, or damages by reason of the levy, ^"'""''* 
detention, or sale. 

§ 1421. Where an action to recover a chattel, hereafter levied upon lointiun 
by virtu© of an execution, or a warrant of attachment, or to recover JU'^nti™- 
damages by reason of a levy upon, detention, or sale of personal prop- niwrsnwj- 
«rty, hereafter made, by virtue of an execution, or a warrant of attach- tnwd wfdo. 
kient, is brought against an officer, or against a person who acted by ftn'l"""" 
his command, or in his aid, if a bond or vnitten undertaking, indem- 
Ufying the officer against the levy or other act, was given, in behalf of 

le judgment creditor, or the plaintiff in the warrant, before the action 

as commenced, the jierson or persons who gave It, or the survivors, if 

le or more are dead, may apply t^ the court, for an order to substitute 

le applicants, as defendants in the action, in place of the officer, or of 

le person so acting by his command, or in his aid. 

g 1422. Notice of the application must be given to the (tttomey for NoUpe or 

leh party to the action. If the defendant has not appeared, notice JES'p^J^ 
niist bo given to him perconnlly. If the pleadings do not sufficiently uierenpon. 
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1-1428. EXEtJUTION; PERGONAL PROPERTY. [( 

show, that the case ie one where the order may be granted, i 
with respect thereto, muat be ehown by affidavit, or other com 
proof. The motion papers must contain a written conaent, to bt 
a defendant in the actioTj, executed by each person, who execnl 
instrument of indemnity, unless proof, by affidavit, is fumishei 
those who do not consent are dead. Each consent must be ac 
edged or proved, and certified, in like manner as a deed to be re 
in the county. 
'f § 1423. Upon granting the order, the court may, in its disc 
require the applicants to furnish additional security to the plaint: 
to piiy the reasonable expenses of the defendant, necessarily in 
before the order is granted ; or it may impose such other t«rma, 
security of cither of the original parties, as justice requires. 

§ 1424. If the indemnity, given by the applicants, related to 
only of the property, the court may, in a proper case, direct, tl 
action be divided into two actions ; that the applicants be subs 
as defendants in one, without affecting the other ; and that tha j 
versy in each action be limited to that part of the property, ia I 
to which it is to be continued. Where such an order is made, ^i 
application may be subsequently made, in the action which pi 
against the original defendant. 

§ 1425. If the officer, or person acting by his command, or in I 
is joined as a defendant, with all the persons entitled to make an 
" cation, they may apply for an order to strike out his name, as a c 
ant. If he is joined as a defendant, with one or more, but no 
them, those who are not made defendants, may apply to be subs 
as defendants in his place. In either cose, the application is n 
the same manner, and ia subject to the same provisions, as if 
made as prescribed in section one thousand four hundred and t 
one of this act. 

§ 142)!. All order, made as prescribed in the last five section 
' not alfect the merits of the cause of action, or of the defence, ex 
far aa it limits the controversy to particular property. But if tl 
Btitnted or remaining defendants recover judgment, they are e 
to single costs only. If the action is discontinued, or the cor 
dismissed, a new action may be brought, as if the former acti 
not been brought. 
. § 1427. Where an action is brought, in a case where one or mo 

demaity is Bons are entitled to make an application, for an order of Bubeti 
au^iroii w ^ prescribed in section cne thousand four hundred and twenty 
Jve nutica this act, the officer, to whom the instrument of indemnity was 

Y or«cilon. p^jjjjot maintain an action thereupon, ag'uinst a person entitled tc 

^^B but who ha.H not made, such an application ; unlesa notice of th 

^^H mencement of the action against the officer, or the person acting 

^^H command, or in his aid, is given, before the trial thereof, or at Ie 

^^K days before judgment by default is taken therein, either to the ai 

^^M whoae name is subscribed to the execution or warrant of atta4 

^^M or, personally, to the judgment creditor, or to the plainti^ 

^^P action in which the warrant of attachment was issued, or to onfl 

^^ persons who executed the instrument of indemnity. 

Skic or_ § 1428. Personal property must be offered for sale, in such It 

parcels, as are calculat«d to bring the highest price. Except 

'■ the officer is exjiressly authorized, by this article, to sell prupei 

iit his possession, personal property shall not be offered for sai«i 

it is present, and within the view of those attending the ai ' 
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e. sm.i EXECUTION ; REAL PROPERTY. §§ 1428-1430, 

1420. At least six days' previous notice of the time aud place of a fili^^^^^i 
of personal property, by virtue of an execution, must be given, by »ai8 to bo 
iiig conspicuously written or printed notices thereof, in at leaat P""^- 
e public jilaces of the town or city, where the sale is made. 

ARTICLE THIRD. 



lOtr 14;lti. To wbaC leoeebold property this u'ticle &ppliee. 

1431. Real piiimny held in trust, when liable to ex«ctitiDii. 

1432. Equity of reaemption ; when not to be sold. 
1483. Direi^Hon to be indorsed on eiecutioD. 

1434. Kt'tiw of B&le of real property; hoip given. 

1435. Property. b,)W dexci-ibni tberein. Part inAy be sold. 
1430, Penalty foi- iiTe^larily in nole. 

1437. Manner of oundnctiii),' Kale. 

1438. Sheriff to make duplicate certificates of Bale. 
143B, Oerttticale to be recjirded. etc. 

1440. Title to real property not divested before deed. 

1441. Riehts of holder of the pi-operty during inlennediAl« peilod. 
1442 Order to pi-event waste ; when and how applied for. 

1443. Pnireedings to punish violation of the order. 

1444. Mode and extent of puniebnieiit. 

1445. Uow warrant, etc., superseded. 

144tl. When and how real pro[<er[y sold may be redeemed. 
1447. By whom such redemption may be made. 
144S. Such i-edemplion avoidfi Ihe sale. 
1449. When creditor may redeem. 

14(i0. What sum to be paid, etc., when creditor redeems. 
14BI. Redemption by another creditor from a redeeininK oradltor. 
14fi2. Id.; when second redeeming' creditor has the prior littl. 
I4(i8. Subsequent redempljons by other creditors. 
1454. When ci'editor may redeem after fifteen montba. 

1465. When redemption must be m&cle at sheriff's olBce. 

1466. Original purchaser may redeem, when alao a creditor. 
Ilfi7. Creditor may j'edeem agtiia under auuther jud^ 
I4C8. Redemption by person entitled In redeem [urt. 
14G9. Redemption by owners of undivided shares, 
1460. Id,; by crciitoi-a having- liens on undivided shares. 
1441. Rl^t to redeem not afKn^ted by a^^reement. 
1463, To whom money paid upon reaemption. 

1468. Certificate of satis£action re<iuired to effect mdemptioD br ora 
1464- What evidence a redeeming judgment creditor most fnnuoh. 

1465. Id.; an to mortgage c^redltoi'. 

1466. Id.; as to executor or administrator. 

1467. Ofticera to keep papers open to iiispecdoti ; when to flla thua. 

1468. When redemption Uiltes effect. 
1469- CertiUcate to l>e (^veu, when i-edemption made. 
1470. Cerliticate may be acknowledged anil recorded, 
nil. When and by whom conveyance to be executed. 
U7B, To whom c{>nveyance to be executed. 

147S, When conveyaucemaiie toeiacutor oradminiBtratori effect thttMf. 
It74. Aam^rmnent must be acknowledged and filed. 

1475. Dndei--aheriff or successor to act, if sheriff dies. 

1476. Money may be paid, etc., (o andei^BherilT, or depaty-aberiS^ who 

will property. 

1477. Application of this article to safe by coroner, or persoD ipeolally 

appointed, etc, 

1478. Id.; where coronei' or person appointed dies, etc. 

11430. The expression, "real property", as used in this and the Tow 
feeeditig article, incltides leasehold property, where the leasee or his ^t^H^tny 
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I'ucie ^^S'S°6® 's posaesaed, at the time of the sale, of at least five ywib 
lu. unexpired term of the lena^, and also of the building or buildiiiga, if 

any, erected thereupon. 
fjjlf* S 1431. Real property, held by one person, in truut or for the use of 
jBt, another, is liable to levy and sale by virtue of an execution, iaaned 
"xe- upon a judgment recovered against the person, to whose use it is m 
). held, in a case where it is prescribed by law, that, by resKiii of the 
" invalidity of the trust, au estate vests in the beneficiary ; but special 
provision ie not othervriee made by law, for the mode of subjecting it 
to his debts. 
yot g 1432. The judgment debtor's eqidty of redemption, in real prop- 
irben erty mortgaged, shall Dot be sold by virtue of an execution, isaaed 
' ''* upon a judgment recovered for the mortgage debt, or any part thereof. 
tjgp § 1433. where an execution against property, is issued upon a judg- 
in- ment, specified in the last section, to the county where the mortgaged 
,aon. property is situated, the attorney, or other person who subscribes it, 
must indorse thereupou a direction to the sheriff, not to levy it upon 
the mortgaged property, or any part thereof. The direction most 
briedy describe the mortgaged property, and refer to the book uid 
page, where the mortgage is recorded. If the execution is not col- 
lected out of the other property of the judgment cicbtor, tlie sherifl 
must return it wholly or partly unsatisfied, &£ the case requires. 
T niii ^ 1434, The sheriff who sells real property, by virtue of an ezftcutioii, 
>T^; must previously give public notice of the time and place of the sale, ti 
!*""■ follows: 

1. A written or printed notice thei-eof must be conspicuously faal 
eued up, at least forty-two days before the sale, in three public places. 
in the town or city where the sale is to take place, and also in ibree 
public places, in the town or city where the property is situated, if the 
Bale is to take place in another town or city. 

'2. A copy of the notice must be published, at least once iu each of 
the six weeks, immediately preceding the sale, in a newspaper pub- 
lished in the county, if there ia one ; or, if there is none, in tJie news- 
paper printed at Albany, in which legal notices are required to be 
published. 
jrty, g 1435. In each notice, specified in the last section, the real propetlv 
■d" to be sold must be described with common certainty, by setting forw 
|J|- , the name of the township or tract, and the number of the lot, iJ there 
ji- is any, or by some other appropriate description. The validity of » 
sale is not affected by the fact, that the pi'operty sold is part only of the 
property advertised to be sold, 
^[yfor § i43g, A^ sheriff who sello real property, by virtue of an esecutiuiii 
uie. without having given notice thereof, as prescribed in the last two see- 
tions, or otherwise than as prescribed in this chapter, forfeits one thoo- 
saud dollars to the party injured, in addition to the damages whitb 
the latter sustains thereby. 
iBrot § 1437. Whei-e real property, offered for sale by virtue of an execu- 
"""* tiou. consists of two or more known lots, tracts, or parcels, each lo'. 
tract, or parcel must be separately exposed for sale. If a person whu 
is the owner of, or is entitled by law to redeem, a distinct parcel of ibe 
property, of any other description, requires that parcel to be expinw^ 
for sale separately, the sheriff must expose it accordingly. No nioK 
real property shall be exposed for sale, than it appears to be necesMi}' 
to sell, in order to satisfy the execution. 
d" § 1438. The sheriff, who sells real property, by virtue of an execa 
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tion, miiBt make out, subeciibe, niid ai:k now ledge before an officer ,,pm„ j„, 
anthorized to take the ackiiuwledgment uf a deed, duplicate certificates uD^iei uf 
of the sale, containing: "'" m 

1. The name of each purchaser, and the time when the sale was ^t 
made. ^M 

2. A particular description of the property sold. ^ 

3. The price bid for each distinct parcel separately sold. 

4. The whole coneideration money paid. 

§ 1439. The aherifl' must, within ten days after the sale, file one of ce^no*" 
the duplicate certificates, in the office of the clerk of the county, and corded.ou. 
deliver another to the purchaser. If there are two or more purchasers, 
a certificate must be delivered t-o each. The clerk must immediately 
record the certificate in a book, kept by him for that purpose, and muat 
index the record, to the name of the judgment debtor. His fees for ao 
doinj^ must be paid by the sheriff, as part of the expenses of the sale. 

§1440. The right and title of the judgment debtor, or of a person riua to 
liolding under him, or deriving title through him, to real property, sold ^. J^j"^ 
by virtue of an execution, is not (Uvested oy the sale, until the expira- diveamd 
tion of the period, within which it can be redeemed, aa prescribed in dl^ 
this article, and the execution of the sheriff's deed. But if the property 
is not redeemed, and a deed ia executed in pursuance of the sale, the 
grantee in the deed is deemed to have been vested with the legal 
eetate, from the time of the sale, for the purpose of maintaining an 
action for an injury to the property. 

§ 1441. The person entitled to the posseaaion of real property, aold «Jjtl'» ^f 
by virtue of an execution, as prescribed in the last section, may, during me prop- 
Ihe period therein specified, use and enjoy the same as follows, without "^^edi^ 
being chargeable with committing waste; awperioii, 

1. He may use and enjoy it in like manner, and for the like pur- 
poaeis, as it was used and enjoyed before the sale, doing no permanent 
injury to the freehold. 

2. He may make necessary repairs to a building, or other erection 
thereupon. But this subdivision does not permit an alteration in the 
Ibrm or stnictnre of the building, or other erection. 

3. He may use and improve the land, in the ordinary course of hus- 
bandry; but he ia not entitled to a crop, growing thereon, at the expi- 
talioii of the period of redemption. 

4. He may apply any wood or timber on the land to the necessary 
reparalion of a fence, biiildiag, or other erection, which was thereupon 
at the time of the sale. 

5. If he actually occupies the laud sold, he may take neceasary fire- 
wood therefrom for use in his household. 

g 1442. If, at any time during the period allowed for redemption, oraerw J 
[he judgment debtor, or any other person in posseasiou of the property S^m; j 
Mold, commits, or threatens to cotumit, or makes preparations for com- jJJ"J, 
mittiug, waste thereupon, the supreme court, or any justice thereof, pUedll 
trittain the judicial district, or the county judge of the county, in which 
tbe property, or any part thereof, is situated, may, upon the applica- 
tioa of tiie purcha«ei-. or his asaignee, or the agent or attorney of either, 
And proof, by atfidavit, of the facte, ^ant, without notice, an order, 
reotraiuiug the witing-doer from committing waste upon the property. 

g 144^. If the person, against whom, such an order is granted, com- ■■ 
mit« waste in violation thereof, after the service upon him of the order, .,' 
with a copy of the affidavit upon which it was granted, the court or |* 
judge, npon proof, by affidavit, of the facts, may grant an order, requir- 
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ing him to show cause, at a time and place therein specified, why he 

ehoiild not be punished for a contempt. 

Mode and § 1444. If, upon the retum of the order to show cause, it aatiafactorily 

pu^iBh-" appears, that the person, required to show cause, has violated the 

ineni. former order, the court or judge may either punish him, as prescribed 

by law for the punishment of a contempt of a coiirl of record, oth«r 

than a criminal contempt ; or may grant a warrant, directed to the 

sheriff of the county, reciting the former order, and the riolatioo 

thereof, and commanding the sheriff to commit the wrong doer to elwe 

confinement, for a term specified therein, not more than one year, A 

person thus committed cannot be admitted to the liberties of the jail. 

""" '"S-' ^ 1445. The warrant may be superseded, and the prisoner di*- 

Buporso'i-" charged, by an order, in the discretion of the court or judge commit- 

*■■■ ting him, upon his executing, to the person who applied for the warrant, 

an undertaking, in a sum fixed, and with sureties approved, by the 

court or judge, to the effect, that he will pay any judgment, which the 

applicant, or his assignee, or other representative, may recover agsitiEt 

him, by reason of any waste theretofore or thereafter committ«d on the 

property ; and upon his paying to the applicant, for the costs Aoi 

expenses of the proceedings, a sum, fixed by the court or judge. 

howTew' ^ 1446, Within one year after the sale of real property, by virtue of 

projierty an execution, a person, specified in the nest section, may redeem it, 

iw'reXem- ^7 P^y'"& ** ^^^ purchaser, his executor, administrator, or assignee, 

eil. or to the sheriff who made the sale, for the use of the person so enntled 

thereto, the sum of money which was paid npon the sale, with interest 

from the time of the sale, at the rate of t«n per centum a year. 

moh'™"" § 1447. The redemption, specified in the last section, may be made, 

demption either by the judgment debtor, whose right and title were sold, or by 

^JJj^l* hia heir, devisee or grantee, who has acquired, by inheritance, devise, 

deed, sale, by virtue of a mortgage or of an execution, or by any other 

means, an absolute title to the property proposed to be redeemed; or, 

in a case specified in section one thousand four hundred and fifty-ei^t 

or one thousand four hundred and fifty-nine of this act, to a porboo 

thereof 

SHOh n- § 1448, Upon payment being made, by a person entitled to redeem 

■Toi^tbe real property, as prescribed in the last two sections, the sale of tbe 

•^■' property redeemed, and the certificates of the sale, as far as they relate 

thereto, become null and void, 
When g 1449. Real property, sold by virtue of an execution, which remuns, 

SlSy'J^r at the expiration of one year after the sale, unredeemed by the peisM 
deem. or persons entitled to redeem it, as prescribed in the last three section), 
may be redeemed, within three months after the expiration of the year, 
by the creditors specified, and upon the terms and in the manner pre- 
scribed, in the following sections of this article. 
wh«t som g 1451). In a case specified in the last section, a creditor, having in 
eioTwbsn his owii name, or as executor, administrator, assignee, trustee, or 
redcemB otherwise, a judgment rendered, or a mort^gage duly recorded, at saj 
time before the expiration of fifteen months from the time of the alt, 
which is a lien upon the real property sold, may redeem that property, 
by paying the sum of money, which was paid upon the sale thereof, 
with interest at the rate of seven per centum a year from the tune of 
the sale, and executing a certificate of satisfaction, a^ prescribed is 
section one thousand four hundred and sixty-three of this act. 
BMiemp- § 1451. Where a creditor has redeemed real property, aa preacrib«<i 
another in the last section, any other creditor, who might have redeemed it 
27Ci 
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from the piiri-haaer, &s therein preacribeil, may redeem it from tbe first " ' ' 
TtMleetning creditor, as follows : from & i«. 

1. He must reimburse to the first redeeming creditor, his executor, f'^^]^ 
administrator, or assignee, the Bum paid by him to redeem the prop- 
erty, with interest at the rate of seven per centnm a year, from the 
time of his redemption. 

must execnte a certificate of satisfaction, relating to hia judp- 
ment or mortgage, in like manner as the first redeeming creditor was 
Inquired to do. 

3. If the judgment or mortgage, by virtue of which the first creditor 
redeemed, is prior to the judgment or mortgage of the second creditor, 
the second creditor must also pay to the first creditor, the aura specified 
ill the certificate of satisfaction, executed by him upon his redemption, 
with interest at the rate of seven per centum a year, from the time of 
hia redemption; unless the first redeeming creditor's judgment or 
mortgage had ceased, when he redeemed, to be a lien as against the 
second redeeming creditor ; in which case, the latter need not pay any 
part of the sum, specified in the certificate, 

§ 1452. Where the lien of the second redeeming creditor's judgment i.t , ubon 
or mortgage, is prior to that of the first redeeming creditor's judgment j^^i^' 
or mortgage, so that the former redeems, without paying the sum, orediior 
■yedfied in the latter's certificate of satisfaction, the latter may, with- pHorUen. 
out executing another certificate of satisfaction, again redeem from the 
bmner, or from any subsequent redeeming creditor, in a case, where 
he nould have been entitled to redeem, if his first certificate had not 
Iweii eiecuted ; and be haa the same rights, with respect to any cred- 
itor redeeming from him, aa if his first certificate had been executed, 
when he made his second redemption. 

g 1453. A third or other creditor, who might have redeemed, an pre- sutse- 
Kribed in the last four sections, may redeem from the second or any |°*'"' ~ 
other creditor, who has redeemed, in the manner, and upon the terms tiy c 

lad conditions, prescribed in the last two sections. ™^ 

g 1454. A creditor, who might have redeemed within fifteen months wsau 
after the sale, as prescribed in the last four sections, may redeem from ^*^' 
any other redeeming creditor, although the fifteen months have elapsed ; iieem mu 
provided, that he thus redeems within twenty-four hours after the last mo^tb*. 
previous redemption. 

g 1455. A redemption, made by a creditor, on or after the last day •Wbeu re- 
of the fifteen mouths, must be made at the sheriff's office of the county, i™^'^^'' 
The sberiflT, or his nnder-aheriff, or a deputy-sheriff, in his behalf, must nuuia m 
attend at the sheriff's office, for that purjwse, on the last day of the SSJJ^' 
fifleen months, and on each day thereafter, in which a redemption can 
be made, during the time when the sheriff's office is required by law 
hi be kept open. In the absence of the sheriff, the redemption may be 
made, by paying the necessary money, and delivering the necessary 
{tapers, to the under-sheriff, or to any deputy-sheriC present at the 
■heriff's office. If the term of office of the sheriff, who made the sale, 
expired, and he, or his under-sheriff, or a deputy-sheriff author- 
ised, in bis behalf, to receive the necessary money and the necessary 
Mperb, is not present, the money may be paid, and the papers may be 
joelivered, to the sheriff then in office, or to the under-sheriff or a 
ity-flheriff of the latter. 
_ 1450. If the purchaser, at the execution sale, of property, which oi-igin»i 
«ui be redeemed by a creditor, as prescribed in this article, is also a parchua 
creditor of the judgment debtor, and as such could redeem from a pur- "e'mr' 

in 
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chaser, or a. redeemiiig creditor, he may avail himself of his jiidgmeol 
sorediior. T mortgage, to redeem from any other redeeming creditor. 
Crertiinr § 1457. The judgment creditor, by virtue of whose eaeontioii real 

"y in property has beeu aold, cannot avail himself of the judgment, upon 
lipiiuuu- which the execution was issued, to redeem the property; nor, except 
jnrlmnen'" ^ otherwise specially prescribed in this article, CAn a creditor, who has 
iir moH- once redeemed, avail himself of the same judgment or mortgage, to 
*"^' redeem again. But if either has another judgment or mortgage, which 
would entitle him to redeem, he may avail himself thereof for that 
purpose, in the same manner and on the same terms, as any other 
creditor. 
Bedeinp- g 1458. Where a person, who haa an absohite title to, or a judgment 
bT" eni^*^ <"* mortgage, which is a lien upon, a distinct parcel only of the real 
rwt.™ property, sold by virtue of an execution, would be autliorized, by this 
pari. article, to redeem the property, if his title or lien extended to the 

whole, he may redeem, from a purchaser, the entire property sold, or 
from a prior redeeming creditor, the entire property redeemed by that 
creditor ; except that if hi.i title or lien extends to a distinct parcel 
only of one or more pai'ts of the property, which were separately sold, 
he can redeem, from a purchaser, only the part or parts thns separately 
ttold, in which hie distinct parcel is included. 
Redemp- § 145fi. Where two or more persons own undivided shares, as joint. 
ovmen of tenants, or as tenants in common, in real property, sold by virtue of an 
MdiTided execution, or in a distinct parcel thereof, which has been separately 
sold ; each of them may redeem, from the purchaser, as presi'ribed in 
sections one thousand four hundred and forty-six and one thousand 
four hundred and forty-seven of this act, the share or interest, belong- 
ing to him, by paying a part of the purchase money, bid for the prop- 
erty, or for that distinct parcel thereof, bearing the same proportion to 
the whole, as the share or interest, proposed to be redeemed, bears to 
the property, or distinct parcel separately sold, of which it is a part ; 
together mth interest on Aie sum so paid, from the time of the sale, at 
the rate of ten per centum a year, 
lu.; iiy § 1460. Where the judgment or mortgage of a creditor, entitled to 

^^!{J^" redeem, is a lien upOTi an undivided share, specified in the last section. 
liens ™ he may redeem, from a purchaser, that undivided share, by papng 
shares. him the same proportion of the purchase money, which the owner 
must have paid to redeem it, ax prescribed in the last section ; or he 
may redeem, from a prior redeeming creditor, the entire property re- 
deemed by the latter, with like effect and in the same manner, as if 
his lien attached to the whole. 
Rigiii to g 1461. The sheriff, the purchaser, the judgment creditor or a redeem- 
■ffcciSby' ing creditor, cannot, by his agreement or other act, in any manner 
tgreemant. impair or prejudice the right of any other person to redeem, as pre- 
scribed in this article. 
To wnoin g 1462. The money required to be paid by a creditor, in order tu 
SSdTpon effect a redemption of real property, as prescribed in this article, may 
redamp. (,g p^jj („ t},^ purchaser or creditor, from whom the property is to be 
redeemed, his executor, administrator or assignee ; or it may be paid, 
for the use of the person so entitled thereto, to the sheriff who made 

"imtitha § 1463. The certificate of satisfoction, required to be executed by a 
q™re"io creditor, in order to effect a redemption of real property, mnst be 
.•OiTi ™- acknowledged or proved, aiid certified, in like manner as a deed to be 
llyo™i?"ir recorded in the county ; must describe, with reasonable certainty, thft 
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judgmeDt or mortgage under whif^h he redeems, and specify the sum 
doti thereupon ; and must atate, that the redemption autisties the judg- 
ineni or mortgage, in full, or to a spedtied amount. It must be filed 
in the coauty clerk's office, at or before the time when the money is 
(•aid lo effect the redemption, unless the money is paid to the sheriff; 
in which case, the certilicate must also be delivered, at the time of the 
payment, to the sheriff, who must file it in the county clerk's office, a« 
prescribed in section one thousand four hundred and sixty seven of this 
act. 

The county clerk, immediately after the execution and recording of 
the deed, must enter in his docket, the satisfaction, or partial satisfac- 
lion. of a judgment specified in a certificate bo filed, as required by 
law, when a judgment is collected, by virtue of an execution. If a 
mortgage, specified in the certificate, is recorded in his office, he must 
cancel and discharge the mortgage of record, if it is satisfied by the 
certificate ; or, if it is only partially satisfied, he must make a minute 
if the partial satisfaction, upon the record thereof. If the property 
mortgaged ie situated in a county, in which there is a register, the 
ooimty clerk must transmit a certified copy of the certificate to the 
register, who must, in like manner, cancel and discharge the mortgage 
of record, or make a minute of the partial satisfaction thereof. The 
rlerk's and register's fees, for performing the services Bpecifi.ed in this 
section, must Vie paid by the sheriS'; who may require the person 
enUtled to a deed to pay him the amount thereof, before the deed is 
delivered. 

HI 404. In order to entitle a creditor by judgment to redeem real Whst evi- • 
propeny, as prescribed in this article, he must, when he redeems, file rodesminf 
in the county clerk's office, or deliver to the sheriff, as the case requires, {."J^^J^' 
the follovring evidence of his right; : mint inr- 

X. A. copy of the docket of the judgment, under which he claims the ''^^' 
right to redeem, duly certified by the county clerk. 

2. Bach assignment of the judgment, which is necessary to establish 
lufi right. An asei^ment so filed or delivered must be acknowledged 
or proved, and certified, in like manner as a deed to be recorded, or 
Ibe execution thereof must be proved, by the affidavit of the creditor, 
or oT a witness thereto; unless it has been filed, and entered, as pre- 
Kiibeii in article third of title first of chapter eleventh of this act, in 
which case, a certified copy thereof must be filed or delivered. 

3. A.n affidavit, made by him, or his att^iruey or agent, stating truly 
the sum remaining unpaid on the judgment, at the time of claiming 
the right to redeem. 

g 1485- In oi-der to entitle a creditor by mortgage to redeem real ''^LJiljl 
property, as prescribed in this article, he must, when he redeems, file S^ilSr | 
m Uie eoanty clerk's office, or deliver to the sheriff, the follovring evi- 
dence of his right : 

1. A copy of the mortgage, under which he claims the right to 
redeem, duly certified by the clerk or register of the county. 

2. Each assignment of the mortgage, which is necessary to establish 
iiis right, acknowledged or proved, and certified, as prescribed in the 
last section for an assignment of a judgment, unless it haa 
recortied ; in which case a certified copy or tl 
delivered. 

3. An affidavit, made by him, or by hie attorney or agent, stating truly 
the sum remaining unpEiid on the mortgage, at the time of claiming the 
right to redeem. 

• ^% 
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id'saio §1466. Ill either of the cases epecilied in the last two aecUonB, ii 
BiacBitir the person, proposing to redeem, claims to be entitled ao to do. by 
iatriSor" reason of his being an executor or admiiiistrator of a person, who, if 
living, would be entitled to redeem, he must file or deliver, with the 
other papers therein prescribed, a certified copy or a swoni copy ofhis 
letters testamentary, or letters of administration. 
keop^M"" 8 1467. The sheriff to whom one or more papers, specified in the 
i*rfl open last fouT sections, are delivered, must keep them open, at all reasonable 
UonTwhen times during the period allowed for redemption, to the inspection of all 
tonieihem. persons interested. He must have all those papers at the sheriff's 
office, at the times when he is required to attend thereat, for the purpose 
of enabling creditors to redeem, as prescribed by law ; and he must 
file them in the county clerk's office, within three days aft«r the exe- 
cution of the deed. 
aului?i™n 11468. A redemption by a creditor is effected, only when he has 
iiitcjer- paid all the money required to be paid, and filed or delivered all the 
'""■ papers, required to be filed or delivered, as prescribed in this article! 

and a waiver of any of tho:ie requirements is void, as against a person 
who is entitled subsequently tj} redeem. Where a redemption ia thtu ^ 
effected, it vests in the redeeming creditor all the right, title, and i 
interest, which the purchaser acquired by the sale. 1 

io""rt?'n § 1469. Where a redemption is made, as prescribed in this article, 
wiirni Pb-"' the officer or other person, to whom money is paid, or a paper is ] 
miiiio"'"' delivered, for the purpose of effecting the redemption, must execute 
and deliver, to the person paying the money or delivering the paper, k ] 
certificate, stating all the facts which transpired before him, with respect | 
to the redemption. 
mV"bB^- ^ 1^70. Such a certificate may be acknowledged or proved, and cer- 
knoKi- " tifled, in like manner as a deed to be recorded in the county where the 
re™i"*' property is situated. The recording thereof, in the office of the clerk 
or register of that county, in the book for recording deeds, has the 
same effect, as against subsequent purchasers and incumbrancers, as 
the recording of a conveyance. 
When and g 1471. Immediately after the expiration of fifteen months from the 
eouTe;- time of sale ; except where a redemption has been made on the laat 
ueooud" day of the fifteen months, and, in that caee, immediately after the 
expiration of twenty-four hours front the laat redemption ; the sheriff, 
who made the sale, must execute the proper deed or deeds, in order to 
convey to the person or persons entitled thereto, the part or parts of the 
property sold, which have not been redeemed by the judgment debtor, 
his heir, devisee, or assignee. The deed conveys to the grantee therein 
the right, title, and interest, which were sold by the sheriff. 
Towbom g 1472. If any part of the property remains unredeemed by a cred- 
uee"o be itor, it must be conveyed, by the sheriff, to the purchaser upon the 
eiBouted, ^^jg^ except where the certificate of sale has been assigned ; in which 
case, it must be conveyed to the last assignee. Any part or parts of 
the property sold, which have been rendered* by a creditor, must be 
conveyed by the sheriff, to the last redeeming creditor, except whers 
be has assigned the certificate of redemption, or has executed any 
other assignment of hb right, title, and interest in the property 
redeemed by him ; in which case, it must be conveyed to the la«l 

a person, entitled to a deed, dies before the deliver; 
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of the deed, the sheriff rauBt execute and deliver the deed to liis ^^'^j^j^jj^ 
exec^iitiir or ad minis tra tor. The property so conveyed miiat be held, in tntar-, ef- 
tru^t for the use of the lieirs or deviseea of the detedent, subject t*i the fBc'tte— - 
dower of his widow, if tliere is one ; but it may be sold, in a proper 
case, for the piiyineiit of his debts, in the same manner as land, whereof 
he died si-ized. 

§ 1474. Before an assignee, or liia executor or admiuistrator, ia Assign- 
ttntitted to a deed, as prescribed in the last two sections, each asaign- KfSc" 
taent, under which the deed is claimed, must be acknowledged or ^"^'^^ 
proved, and certified, in like manner as a deed to be recorded in the iiied, 
county where the property is situated, and must be filed in the office 
of the clerk of that county. 

g 1475. Where a sheriff dies, ia removed from office, or becomes un^ier 
otherwise disqualified to act, at any time after making a sale of real JiJei^r 
property, bj virtue of an execution, the property, or a distinct parcel '^'SiiJ 
thereof, may be redeemed, by paying the necessary money, and ° * "*" 
delivering the necea.'fary papers, to his under-sheriff, who must also 
execute and deliver the proper deed or deeds of property, not redeemed 
by the judgment debtor, his heir, devisee, or grantee. If the under- 
flberiff also dies, is removed from office, or becomes otherwise disquali- 
fied t« act, the property may be redeemed, by paying the necessary 
money, and delivering the necessary papers, to the sheriff's successor 
in office, who must also execute and deliver the proper deed or deeds. 
The iimler-sheriff or the sheriff's successor, as the case requires, pos- 
sesses all the powers, and is subject to all the duties and liabilities, 
of the siheriff who made the sale, touching the redemption and con- 
reyance of property sold, and the proceedings relating thereto : and 
each provision uf law, regulating those proceedings, and applicable 
to tlie aheriif who made the sale, is applicable to his under-sheriff or 
flucceeiior. This section applies where a sale was made, either before 
or «ft«r this act takes effect. 

§ 1476. Where real property is sold, by virtue of an execution, by Honer 
the under-sheriff or a deputy -sheriff, in behalf of the sheriff, money JSS.'T 
reqiured to be paid, or a paper required to be delivered, to the sheriff, 'J"^^ 
in order to effect a redemption, as prescribed in this article, at any Sepoij " 
tim« before the last day of the fifteen mouths from the time of the sale, Jj^^^i^ 
may be paid or delivered, either to the sheriff, or to the under-sheriff imipertj. 
»ir deputy-sheriff, who made the sale. 

§ 1477. Where real property ia sold, by virtue of an execution, by a appIIe*- 
[xrwii specially appointed by the court, as prescribed in section one k™^c to 
tbouaanu three hundred and sixty-two or section one thousand three "'*,''-'"'"' 
hundred and eighty-eight of this act, it may be redeemed, as pre- iieisun 
Kribed in this article, as if it had been sold by the sheriff, except as apiio'to& 
bnowis ; cfr 

1. Money, required to be paid, or a paper, required to be delivered, 
to the sheriff, in order to effect a redemption, as prescribed in this 
article, at any time before the last day of the fifteen months from the 
time of the sale, must be paid to the officer who mode the sale ; unless 
the person entitled to redeem, his agent or attorney, files with the 
cleifc of the county, with the paper or papers required to be filed, or to 
be delivered to the sheriff, for the purpose of effecting the redemption, • 

bU affidavit, to the effect, that the officer is dead ; or has been removed ; 
tr, where he is a coroner, that he is no longer in office ; or that after ' 

diHgent search, the affiant has been unable to find him within the i 

' ; in which case, the money may be paid into court, by paying 
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it to the county treasurer, to the credit of the cause, with like effect, 
as where it is paid to the sheriff, aft«r a sale by the latter. 

2. The provisions of section one thousand four hiindivd and fifty-five 
of this act, apply to a redemption, upon a sale made as prescrihed in 
this section ; and the officer, who sold the property, must att«ijd, as the 
sheriff is therein required to attend. If he is not present, the redemp- 
tion may be effected, as prescribed in that section, for redemption iii a 
case, where the term of office of the sheriff, who made the sale, has 
expired, 
corooer'or ° 1478. If, when the period for redemption expires, a coroner, or i 
pumnn «p- person specially appointed by the court, wno has sold real propertyy itj 
BUm.Iic. "Ttue of an execution, is dead, or has been removed, or, in the case of 
a coroner, if he is no longer in office, the court must, upon the applica- 
tion of a person entitled to a deed, appoint a person, to execute the 
deed accordingly. 
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Sbotiok 1473, When Bvictecl imrchaaer may recover purchaee-mon^y. 
I4S0. Remedy of judgment crediUir thereupon. 

1481. Cootiibution between owuei-e of real pi-operly. 

1482. Id. i when pai-t "wner re<li;enis. 

1483. Oiiiei- of ontritution. 

1484. Contrihutinn, how enfnrreii by means of »ri^nal judgment. 
14gfi. Requisites to pl-eearve the lien. 

148tl. Entry upnii the ducket. 
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wi.en § 1478. Tlie purchaser of real property, sold by virtue of an execu- 

pnn:h»«er tion, his heir, devisee, grantee, or assignee, who is evicted from the 
co'rcr'par P<K*88Bion thereof, or against whom judgment is rendered, in an actiou 
cEasa- to recover the same, may recover the purchase-money, with intereii, 
raafey. from the person for whose benefit the property was sold, where the 

judgment was rendered, or the eviction occurred, in consequence. 

either : 

1. Of any irregularity in the proceedings concerning the sale; or 

2. Of the judgment, upon which the execution was issaed being 
vacated or reversed, or set aside for irregularity, or error in fact. 

HmieiiTof §1480. Where fiual judgment is rendered, against the defendant. 
creSitap" ii ^^ action specified in suodivision first of the last section, the judg- 
thersapan, ment, by virtue of which the sale was made, remains, in his favor, valid 
and effectual against the judgment debtor therein, his executor, admin- 
istrator, heir or devisee, for the purpose of collecting the sum paid on 
the sale, with interest. He .may accordingly have a further execution 
upon that judgment ; but the execution does not affect a purchaser in 
good faith, or an incumbrancer by mortgage, judgment, or otherwise, 
whose title or whose incumbi-ance accrued, befwe the actual levy 
thereof, 
contribn- § 1481. Where the real property of two or more persons ia liable to 
tween" Satisfy a judgment, and the whole of the judgment, or more than a due 
oiraara of proportion thereof, has been collected, by a sale of the real property of 
one or more of them, by virtue of an execution i^ued upon the judg- 
ment ; the person so aggrieved, or hia executor or adminiGtrator, may 
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laiutaiQ au action, to compel a juet and equal contribution by all the 
iersons, whose real property ought to contribute aa prescribed ia the 
Bxt. sectiuu but one. 

tg 1482. Where the heir, devisee, or grantee, of a judgment debtor, w., whai 
iriujf an absolute title to a distinct parcel of real property, sold by J^onu?' 
j^iie of an execution, redeems, as prescribed in section one thuusuud 
^ir hundred and tifty-eifiht of this act, the property sold, or any part 
It part* thereof separately sold, which include his property ; he may, 
I like manner, nmintain an action, to compel a just and equal coutri- 
Qtion by those, who own the residue of the property thus redeemed. 
g 1483. Where an action is brought, aa prescribed in the last two omerof 
pctioiis, the real property ia liable to contribution in the following ^^^ "' 
>der : 

1. If it comprises different ujidivided shares or distiuct parcels, 
Mtich h&re been conveyed by the judgment debtor, they are liable in 
RKcession, commencing with the portion last conveyed. 
I 2. If it comprises different undivided shares or distinct parcels, 
nich have been sold by virtue of two or more executions, they are 
fable in Huccession, conunencing with the portion sold under the laat 
Bil youngest judgment. 

\'i. If it comprises different undivided shares or distinct parcels, some 
U which have been conveyed by the judgment debtor, and some of 
(ihich have been sold by virtue of one or more executions, they are 
ftspecttvely liable in succession, according to the order prescribed in 
be first and second subdiviaions uf this section. 

g 1484. For the puipose of enforcing contribution, as prescribed in contribn. 
he last section, the court, in which the action is brought, may, and in unnrcMT 
ipniper case, must, permit the plaintiff to use the original judgment, ufg"^"]^ 
nd to collect, by an execution issued thereupon, out oT any real prop- juiignnnit. 
Hy subject to the lien thereof, the sum which ought to be contributed 
f that property. For that purpose, the lieu of the original judgment, I 

poa that real property, wbeu preserved, as prescribed in the next sec- V 

ou, continues, for the term prescribed in sections oue thousand two I 

mdred and fifty-one and one thousand two hundred and fifty-five of I 

is act, to the extent of the sum, which ought to be so contributed, I 

Itwithatandlng the payment made by the party seeking contribution. I 

§ 1485. The Uen of the original judgment may be preserved, as pre- ReqaiaiiM I 
ribed in the last section, by filing, in the clerk's office of the county ulo"ii^"* 1 
ben the real property is situated, within twenty days after the pay- I 

enl, for which contribution is clatnied, an ai&davit, in behalf of the I 

ttatni aggrieved, stating tfae sum paid, and his claim to use the judg- J 

eat for the reimbursement thereof, with a notice, requiring the clerk J 

I make the entries specified in the next section. But the lien is not ■ 

lesBzved, as against a grantee or mortgagee in good faith, for a valu- ■ 

lie cooaideratioD, without notice, and before tbe entries are actually I 

■de. 1 

g 14SQ. On filing the affidavit and notice, the clerk must make, upon sntnapoi 1 
e docket of the judgment, an entry, stating the sum paid, aud that "" "o™- 1 
e jndgment is claimed tj> be a Ui.'n \m that amount. Where it ia J 

isred to preserve the lien, upon property situated in two or more I 

unties, a similar affidavit and notice must be tiled with, aud a similar I 

by made by, the clerk of each couuty. I 
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Sbotioit 14S7. In what cases execution may he issued ti^nst the person. 

1488. Id.; affainst a woman. 

US9. Wben execution s^iust property miial 

1490. Simulliuieous executions not alloweil a, 

1491. Id.; when dehtoi' has been taken. 
1493. New execution may issue after escape. 
1493. Id.; when debtor dies chnrgnd in execution. 
14fl4, Id.; when creditor disoharjfes debtor after thirty days. 
1495. New execution not to be enfoi-ced against real propertj sold. etc. 

hKi § 1487. "Where a judgment caw be enforced by execution, as pre- 

'n"™? scribed in section one tnouaand two hundred and forty of this act, m 
iht'oi ^"^cution, against the person of the judgment debtor, may be issued 
in. thereupon, subject ia the exception specified in the next section, iii 
either of the following esses : 

1. Where the plaintiff's right to arrest the defendant depends upon 
the nature id' the action. 

2, In any other cose, where an order of arrest has been granted and 
executed in the action, and if it was executed againat the judgmeut 
debtor where it haa not been vacated. 

id.mgaiosi §1488. But an execution cannot be issued against the person of i 

awoman. .^i^^mg^j^^ unless an order of arrest has been granted and executed in the 

action, and if it was executed against the judgment debtor, ha^ not 

been vacated. 

When exo- § 148ft. Unless the judgment debtor is actually confined, without 

oKitoet having been admitted to tne liberties of the jail, by lirttie of an exM* 

prnpetty tion against his person, issued hi another action, or of an order of arresl 

nni i!>nue'l. or a surrender by his bail, in the same action, an execution agunst bll 

person cannot be issued, until an execution against his property h« 

been returned, wholly or partly unsatisfied. If he is a resident of tlw 

State, the execution against his property must have been issued to tlw 

county wliere he resides. 

siinuitauH- § 1490. An execution against the pereon of the judgment debtnr 

iion« uoi" cannot be issued, without leave of the court, while an execution against 

aJniinBt' '■'*' property, issued in the same action, remains unretumed ; and «» 

iiroperty execution against his property caunot be issued, withotit leave of the 

aodperson. ,.g„j^^ while an execution against his person, issued in the same action. 

remains unreturned. 
id^ Hhen § 1491. Where a judgmeut debtor has been taken, and remains in 
beentaken. Custody, by virtue of an execution against, his person, another exec"- 
tioii caiuiot be issued, in the salne action, against his person or lis 
property, except in a case specially prescribed by law. 
New oio- § 1492. If a judgment debtw escapes, after having been taken, by 
tone aite? virtufl of an execution against his person, he may be retaken, by virtue 
escape. of a new execution against his person ; or an execution against hii 
property may be issued, as if the execution, by virtue of which he *»< 
taken, had been returned, without his having been taken. 
Id,; when § 1493. Where a judgment debtor, who has been taken by virtue of 
fharged't^ an oxecutiou against his person, dies while in custody, a new execution 
".ecuiion. against his property may be issued, as if the execution, by virtue nf 
which he was taken, had been returned without hia having been taken. 
Id.; when § 1404. At any time after a judgment debtor has remained i 
^^^ tody, by virtue of an executvo\i agttm&l Vi* v^won, for the bj- 
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ty days, the jndgmeiit. creditor may serve upon the Bheriff a writ- ^^^(^ ^ 
ten notice, requiring him to discharge the judgment debtor from cne- ter uottr 
tody, by virtue of the execntioii. Whereupon the sheriff must discharge '''''■■ 
^e jiidfiment debtor, aud retom the execution accordingly. After 
■vice nf such a notice, another execution, against the person of the 
Sement debtor, cannot be iaHued upon the judgment ; but after his 
icnar^, the judgment creditor may otherwise enforce the judgment, 
if the execution, from which he was diecbarged, had been returned, 
rithoiit bis having been taken. 
§ 1495. A new execution against property, issued in a case specified JJJ^J"", 
the last two sections, cannot be enforced against an interest in real lo m eu- 
mperty, including a chattel real, which was purchased, in good faith^ ^^t 
rom the judgment debtor, after the recovery of the judgment upon reaiprap- 
ihich it is issued ; or which was sold by virtue of an execution, issued JJ^ *°^ 
pen a previous or subsequent judgment. 

§ 14fl6. This act shall take effect on the first day of May, eighteen 
inndxed and seventy-seven. 



CHAPTER B43, OF 1879. 

§ 1. (Conttuna the amendments to the Code of Civil Procedure, ia 
keeordance with which the foregoing sectione have been amended.) 
g 2. But the amendments, made to this act by section five hundred 
id forty-nine and five hundred and fifty, shall not apply to an action 
tammenced ; the amendments to sections eight hundred and seventy- 
two, eight hundred aud 6eventy-three,aiid eight hundred and eighty, 
ball not apply to a case where an order for an examination has oeen 
Ude; the amendment to section ten hundred and eleven shall not 
^ly to a case where a stipulation has been given, and the atnendment 
section thirteen hundred and eighty shall apply only to a case where 
e decedent dies, after this act takes effect. Nor shall any aniend- 
ent made by this act invalidate or impair any proceeding taken. 




CHAPTER 449. 



AN ACT explaining, defining and regulating the effect ani 
application of, and otherwise relating to, the act passed at 
this session of the Legislature, entitled " An act relating 
to courts, officers of justice, and civil proceedings." 

Paaeed June 2, 1676 : three-flfths being present. 

The Psople of the State of N'ew York, represented in Senate as 
Assembly, da enact asfolUms : 

CodeofRe- SEetiON 1. The act, pofised at this aeeaion of the LegiBlatnre, est! 

52™*''"^ tied "An act relating to coiirta, officers of justice, and civil proceed 
inga," constitutes a portion of the new revision of the Btatutee ; ai 
may be styled, in any act of the Legislature, or proceeding in a c« 
of justice, or whenever it is otherwise referred to as "The Code 
Remedial Justice." ^ 

CManCn- g 2. In construing that act, the following rules must be observed 
except where a contrary intent is expreealy declared in the provision ' 
be construed, or plainly apparent from the context thereof: 

"8?p«for 1. The "superior city courts" are, collectively, the court of conu 

oo^u." pleas for the city and county of New Tnrk, the superior court of 
city of New York, t.he superior court of BuflTalo, and the city>coait 
Brooklyn. 

"*g"=- 2. The word, " raandatie," includes a writ, process, or other writt 

direction issued pursuant to law, ont of a court, or made pursuant 
law, by a court, or a judge thereof, or by a person acting &e a jodie 
officer, and commanding a court, board or other body, or an officer, 0^ 
other person, named or otherwise designated therein, to do, or to re- 
frain ^om doing, an act therein speciflM. 

•' jndB*" 3. The word, "judge," includes a justice, surrogate, recorder or other 
judicial officer, authorized or required to act, or prohibited &om acting 
in the matter or thing referred to, in the provision in which that irora 
is used. 

"Ciert." 4_ The word, "clerk," signifies the clerk of the court, wherein tJba 
action or special proceeding is brought, or wherein, or by whoie 
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kothority, the act is to be done, which is referred to in the [irovision in 
Irhich it is used. If the action or special proceeding is brought, or the 
kct ia to be done, in or by the authority o( the SuprSme Court., it sigiii- 

\e6 the clerk of the county where the action or special proceeding is 

liable, or the act is to be done. 
5. The word " report," when naed in connection with a trial, or other "Beport." 

Diiuiry, or a judgment, mean^ a referee's report ; and the word, " deci- 

ion," when useii in the same connection, means the decision of the 

louft upon a hearing, or the trial of an issue, before the court, without 

jLJniy. 
fl. An " action of ejectment " is an action to recover the poaseBaion of J^-^^f? 

nme specific real property. mor^ 

7. A "judgment creditor's action " is an action brought hy a judg- ■■ judg- 
leut creditor, pursuant to the provisions of sections thirty-eight and j^^J^^' 
Idrly-uine of title two of chapter one of part three of the Revised uou.- 
batutea, or otherwise to aid in the collection of a judgment for a anm 

if money, or directing the payment of a sum of money. 

8. A "personal injury " includes libel, slander, criminal ton vereation, •■PerMiaai. 
leductioD, and malicious prosecution ; also, an assault, battery, false '"J"^-" 
mprisonment, or other actionable injury to the person of the plaintiff, 

K hia or her wife, husband, child, or servant. 

9. An "injury to property" is an actionable act, whereby the estate "injaiyw 
I another is lessened, other than a personal injury, or the breach of a i"'"i"'">'- 
en tract. 

10. Personal property taken by a sheriff, in an action to recover the -B«qiii>i- 

Ejsession thereof, pursuant to the plaintiffs claim of the immediate p£,Ty/''^' 
livery thereof, is said to be "replevied"; and the indorsement 
n writing, upon the affidavit, in behalf of the plaintiff, reqiiir- 
Bg the sheriff to take the property from the defendant, and deliver it 
D the plaintiff, is styled " a reciuisition to replevy." Such a requisition 
I deemed to be the mandate of the court, in which the action is 
rough t. 

11. A warrant of attachment is said to be annulled when the action. Aonnimiuit 
B which it was gi'anted, abates or is discontinued; or a final judgment rio'to'Iit. 
mdered therein in favor of the plaintiff, ia fully paid; or a fijial tKhment. 
ndgment ia rendered therein in favor of the defendant. But, in the 

Met case, a stay of proceedings suspends the effect of the annulment, 
ie reversal or vacating of the judgment revives the warrant 

12. The term, "judgment creditor," signifies the peraouwho ia enti- "J"''*- , 
led to collect, or otherwise enforce, for nis own immediate benefit, a iwr!""^^'*'' 
Iilgmeut for a stun of money or directing the payment of a sum of 

uney. 

13. The words, "lunacy," and "lunatic," embrace every description "Luoauo.' 
( unaouudneas of mind, except idiocy. 

14. A "distinct parcel" of real property is a part of the property, '-dIiUboi 
Wch is or may be set off by boundary lines, as i^tinguiahed from an p"''^!" 
ncertain or undivided share or interest therein. 

15. The word, "territory," when applied to a portion of the United "Terrtio- 
lates. without the State, signifies' a portion thereof where an organized ''' 
nitorial govehnment exists, and includes the District of Columbia. 

;16. A "doniesiic corporation" is a corporation created by or under "Upmas- 
K Uws of the State. A " foreign corporation" ia a corporation crea- "roi.5^ 
id by or under other laws. ^""T",™- 

17. The term, " action for dower," includes all proceedings, author- ..""^ 
ed by the existing kwa, to be ta^en, by or in behalf of a widow, for ii,Fdo<^. 
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the admeasiirenieHt of her dower, or to recover the property^ 
ured, or the reute and profits thereof. 

§ 3, The terms, " trial juror," and " trial jury," as used in tha 
are respectlrely equivalent to the terms, " petit jurgr," and petit _ 
heretofore iised in the Constitution and laws of the State. The' 
" notify," as used in that act, with respect to procuring the atten 
of a juror, is equivalent to the word, " summon," as heretofore a 
the like connection, in the same Constitution and laws. 

§ 4. In that act, aud in this act, the word "aetion," refers to i 
action ; the word, "judgment," to a judgment in such an action 
term "special proceeding," to a civil special proceeding ; and the 
"order," to an order made in such an action or special procee 
except where a contrary intent is expressly declared in the pro 
containing the word or term, or plainly apparent in the context tb 

§ 5, The application aud effect of certain portions of that ai 
declared and regulated as follows, except that where a particula 
vision, included within a chapter or a portion of a chapter, epecil 
a subdivision of this section, expressly specifies the courts, pers 
proceedings, affected thereby, that provision is to be deemed exe 
from the application and effect, prescribed in the subdivision : 

1. In chapter second, the prisoners referred to are civil priBonen 

2. In chapter third, the provisions of the sections three hundre 
three, three hundred and (our, three hundred and five and threi 
iJred and six, apply to trial jurors upon the trial of an indictmi 
other criminal cause, as prescribed in subdivision seventh of th: 
tion, with respect to the application of titles third and fourth of 
ter tenth. 

3. In chapter fifth, sections four hundred and fifty, four hundre 
fifty-four, four hundred and fifty-five and four hundred and 
eight, apply to an action commenced, in any court of the State, 
after the first day of May, eighteen hundred and seventy-seven. 

4. The remainder of chapter fifth, and the whole of chapter 
apply only to an action commenced, on or after the first day of 
eighteen hundred and seventy-seven, in the Supreme Court, a su 
city court, the marine court of the city of New York, or a county 
If, before that date, in an action brought in either of those coi: 
Bummons has been served upon one oi more of two or more defeni 
or an order for the service of a summons by publication has been i 
chapters fifth and sixth do not apply to that action. 

5. Chapter seventh, excluding section five hundred and forty-i 
and article first of title fourth thereof, applies only to au action i 
of the courts specified in subdivision fourth of this section, in whi 
application for an order of arrest, an injunction, or a warrant of a 
ment, is made on or after the first day of May, eighteen hundrc 
seventy-seven. Article first of title fourth of that chapter appliei 
t« proceedings taken, as therein prescribed, on or after that dal«. 

6. Chapter eight applies only to the proceedings taken, on or 
the first day of May, eighteen hundred and seventy-seven, in an i 
or special proceeding in one of the courts apecified in subdivision 1 
of this section ; except that section seven hundred and twenty 
seven hundred and twenty-six, and seven hundred and twenty-e 
apply to all courts of record, sections seven hundred and twenty- 
seven hundred and twenty-nine, aud seven hundred and thirty, t 

u oeedingB in any court or before any officer or body, and sec^a~~ 
f Imndred and sixty-four and seven hundred and sixty-fiv«, tarn 
2tb 
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' 7. In chfipter tenth, titles first, second, fifth and sixth, apply only to o^j>p>R 
prooeedinga taken, on or after the first day of May, eighteen hundred '*"^ 
land seventy-seven, in one of the Loiirts siieflfied in subdivision fourth 
of this section. Titles third and fourth of that chapter apply only to 
Ijorora drawn for a term of a court commencing not leas than twenty 
nays after the first day of May. eighteea hundfed and seventy-seven, 
subject to that qiialiiicatioo, they apply to jurors selected under the 
existing laws, and the lists and ballobi prepared accordingly, until u«w 
jurors are selected, and new lists and ballots are prepared, aa pre- 
scribed in those titles. The same titles, excluding article third of title 
Ihird, apply equally to a criminal and civil action or special proceed* 
Ing, and to a conrt of criminal and of civil jurisdiction. A jury for the 
bul of an indictment, or other criminal cause, at a term of a court of 
record, commencing on or after the twenty-first day of May, eighteen 
Fhundred and seventy-seven, must be procured from the trial jurore 
'•elected, drawn and noticed, aa prescribed in this act. and in those 
Ifitles, for the termjpf the court at which it is triable, including the 
[talesmen or additional jurors procured aa prescribed therein ; and the 
'Barae must be tried by the jury so formA, but the existing laws, relat- 
ing to challenges or disqt^lifi cations of petit jurors in a cnminal caase, 
tor prescribing the cases where talesmen or additional petit jurors must 
'be summoned in a criminal cause, remiciu tinatfected by tho^e titles, 
and are applicable to the proceedings tAken as therein prescribei], and 
'to the trial jurors therein specified. Those titles do not affect any pro- 
vision of the existing laws, relating to grand jurors or grand juries ; 
except that where such a provision refers to the lisbmf petit jurors ; the 
ballots containing their names, the box or boxes in which those ballots 
I are deposited or contained, the selecting, drawing, summoning, or 
' empanelling of petit jurors, the imposition of a fine upon a ]retit juror, 
or the enforcement, reduction, or remission thereof, it is deemed to 
refer to the same subject, as provided for in those titles, in like manner 
as it refers to the existing laws relating thereto. Title third does not 
ftffect any special provision of law remaining in force after the first 
day of May, eighteen hundred and seventy-seven, whereby trial jurors 
are directed to be procured, for a particular court of record, from a 
particular locality, or whereby a county it divided into two or more 
' jiiry districts, and the selecting, drawing, niimmoning, or atletidance 
of jurors from the particular locality, or the different jury dintricbi is 
regulated ; but each of ^ose proviMiona becomes applicable to and 
aflecta the selecting, drawing, notifying, or attntidaikce of jurors, am 
prescribed in that title, in like manner lu it now applies to and uffocta 
Ithe existing laws, njion the same Bulywl, Ho much of thit provisions 
of title fourth, as relates to the rfrmiMtion or enforcemunt of a fine 
impoeed upon a trial jur<ir. applii^ Ut a Una ini[ioHnd upon a grand 
juror, as prescribed in the exbiting lawn. 

8. In chapter eleventh, artJcliv nmt iiu/1 mwuwI of title first., and tlic ChKpt 
Iwhole of title third, apply only to pr(fc«isdings In oiin of the court* •'•'"' 

•peciiied in subdirieioQ fourth of thU nhiHIou, taken on or aftor the flrrt 
' day of May. eighteen hundred and imvenly-seven, Imt where an action 
'has been commenced in either ttf thoiHt ■■jiurta, befifre that dttt«, n-ht^- 
!'iuent by default must l*e taken thttntin, hm pniM^rilMd by thu exiatinjf 
jlawa. 

9. Chapter twelfth doeN ttot apitly to an iippiiitl from a iiirrogate'a chant 
ieourt; and does not afllect tlw exj«ting law*, tiiu<-|iing the review of '~ 
'pMceediugB in a criminal catiM, 

[I9J 
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. 5, It does uot confer upon t.liat court power to refer a cause or mat- 
ter, ill a caae wfhere that power ia not conferred upon it by the existing 

BWS. 

I jK A provision of the exititing laws, relating to the proceedings iti o 
L action in a court, other than one of those Specified in subdivision Dj 
lunh of aectioii five of this act, or to a special proceeding before any " 
uApif or other ofhcer, which ossimihites the proceeding, by general U 
B^uage, or by reference t>o another provision of the existing taws, to 
lliroceediug in the Supreme Conrt, or before a justice thereof, or, gen- 
plly, to a proceeding in other courts of record, or before a judge 
Icreor, is to be construed, where the corresponding proceeding is pre- 
Ribed and regulated in the act specified in section one of tliis act, as 
ing to tlie provisions of Uie latter, prescribing and regulating the 

S B. Each provision of that act, requiring the publication of a sum- p, 
na, notice, or other paper, in one or more newspapers, or authorizing '^'J 
Inquiring a court, or a judge, to designate one or more newspapers, 
I which such a publication must be made, is to be construed as not 
beting any special provision of the existing laws, prescribing one or 
w particular newspapers, in which such publication must be made, 
a particular locality, or in a particular ease. 

1 10. That act does not afTect any provision of the existing laws, a 
ucb is applicable exclusively to an action against the mayor, alder- " 
u and commonalty of the city of New York, including the recovery, 
r, or collection of a judgment in such an action. 
. Each provision of that act, requiring the plaintiff in an action 
e aecurity, for the purpose of obtaining an order of arrest, an 
tion order, or a warrant of attachment, or as a condition of 
luaing any other relief, or taking any ]iroceeding in the action, or 
Bowing the court, or a judge, to require such security to be given, is 
' 'le construed as excluding an action brought by the People of the 
!, or by a domestic municipal corporation, or by a public officer, in 
If of the People, or of such a corporation. 

\ Each provision of that act, requiring a jndge, clerk, or other 
t transmit a paper to another officer, for the benefit of a par- 
, is ta be construed as requiring the transmission only 
lest of the person so to be benefited, and upon paynieut 
! fees allowed by law therefor, if any, and of the fees 
oTby law, for a copy, or certificate, connected therewith ; together 
e reasonable expenses of the transmission. 
1. That act does not affect the appointment of a term, or the des- 
I of one or more judges to hold a terra, made, pursuant to the 
J laws, until new t«rms are appointed, or one or more judges 
Ih newly designated, as prescribed in that act. 

'", U does not creat« a vacancy in any ofEce or employment, des- 
l or referred to therein, by the title or description thereof, con- 
"n the existing laws, or by another title or description ; nor does 
1 the existing laws relating to the amount, or the time or the 
f payment, of the compeiLsation of an officer or employe, so des- 
l or referred to, who is in office or employed when it takes effect ; 
!pt thai where the tenure of his office or employment is not pre- 
)ed in that act, he may be removed at pleasure by the court, officer, 
" a, authorized by its provisions to appoint a person to discharge 
• duties. Until he is removed, or his office or place becomes 
wiae vacant, the provisions of that act apply to him, and to the 
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oiiiccn disi-liurge of liia duties. The pflicerH or employcH, styled in gedi 
i'loyo" ninety- three of that act "attendants," include those styled, in ll 
existing laws, " oHieers ; " those styled in section ninety-five " atten 
ants and luessengers," include those styled. In the existing lu 
"officers and attendants ;" those styled in section two himdred It 
eighty-eight "special deputy clerks and other assistants," inchidethi 
styled, ill t.he existing laws, "deputies" and "clerks employed byl 
clerk," and all the clerks and other employes, in the otGee of the cl< 
of the court of common pleas for the city and county of New York, s^ 
citied ill section two of chapter six hnndred and sixty-four of liie lai 
of eigliteen hundred and sixty-nine, or actually employed, pursuant 
the existing laws, to do clerical duty in the ofitce of the clerk of th 
court, or the clerk of the superior court of the city of New York ; thai 
Styled in section three hundred and nine " special deputy clerks u 
assistants in the clerk's office," inchide those styled, in the existii 
laws, " deputies," of whom the deputy clerk of the city court of Brod 
lyn, specified in section two hiindred and eighty-four, is one 
styled, in section three hundred and twenty-eight of that act, " 
ants," include those styled, in the existing laws, " assistant cleihs 
This enumeration shall not be construed U> exclude, from the provisioi 



of this section, any other officer or employe, performing the duties of i 

office or employment, which is designated or referred to in that actb| 

a title or description other than that which it bears in the existing 1&*4 

uS-S'"""* S 15' The term "existing laws," aa used in this act, designates thi 

statutes cf the State remainitig unrepiealed on the thirtieth day df. 

April, eighteen himdreii and seventy-seven. J 

^iiJf'iui^i ^ ^^' ^'^^ *"^ '^"^ Code of Remedial Justice shall not be printa 

I'nlu.i. of or published for the use of the State, or of any State Department, o 

■■''Tiie^cudd '"^tate officer, or otherwise in any nianiier at the exi>ense of the Ctst 

or Remo.ii- except in the volumes containing the laws of this session to be prinU 

"*^'^*' and published as prescribed by law ; they shall be printed in one »« 

ume, which shall contain no other law passed at this session; nor sbH 

they be printed or published in any newspaper at the expense of d 

State, or of any county. All laws relating to printing, distributing < 

publishing any of the Statutes of the State at the public expense, hm 

be deemed inapplicable to those two acts, except as respects the pri« 

ing, publication, and distribution thereof, in the volumes containing ' 

laws of this session. _ 

' § 17. This act shall take effect immediately. 
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ICT to suspend the operation of parts of chapters four 
adred and forty-eight and four liundred and forty-nine 
the !aw9 of eighteen hundred and seventy-six, to con- 
ue in force the laws superseded thereby, and to regulate 
iceedinga in civil actions. 

Passed May 22, 1877. 
People 0/ the State 0/ New York, represented in Senate and Asaem- 
enaet a» foUowa : 

nos 1. The operation of all the proviaiona of chapters four hun- 
nd forty-eisht and four hundred and forty-nine of the laws of 
en hundred and geventy-aix, except sectiona three hundred and 
lO three hundred and six, both inclusive, and sectiona one thou- 
jid twenty-seven to one thousand one hundred and eighty, both 
ve, of said chapter four hundred and forty-eight, and so much of 
isiona two and seven, of section five of said chapter four hundred 
rty-nine, as applies to said sections, is hereby suspended until 
iit day of September, eighteen hundred and seventy-seven, when 
me shall a^uin go into and remain in full force and effect. 
Any summona actually Issued in an action on or after the tirst 
May, eighteen hundred and seventy- seven, and before this act 
effect, shall not be deemed invalidated or affected in any manner 
■ provisions of this act, and the same may be served upon any of 
fendants, and judgment by default for want of appearance or 
r may be taken aa if this act had not been passed ; or if the de- 
il answers, the proceedings in the action to the service of tha 
leading therein shall be the same aa if this act had not been 

No proceeding in an action or a special proceeding, taken as 
ibed in chapter four hundred and forty-eight of l^e lawa of 
len hundred and seventy-six, on or after the first day of May, 
!«n hundred and seventy-seven, and before thia act takes effect, 
t*e invalidated or impaired by this act, but the subaequent nro- 
iga, except aa otheiwiae provided in the sections raentjoned in 
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section one of this act, or as otherwise eiqireaaly prescribed in the Inri 
preceding section, shnil conrorm, as nearly as may be, to the pTOviaDtu 
of law regulating' proceeding in actions and special pToceedinjn as 
they existed on the thirtieth day of April, eighteen hundred aud 
eeveiity-eeven, and the court shall, npon proper application, allow, 
without costs, any amendment or other proceeding which may \x 
tiecessary for that pnrpoae. 

§ 4. All actions or special proceedings commenced aft«r this ad 
takes effect., and all proceedings after this act takes effect in an artim 
or special proceeding commenced before this act takes effect, shall be 
conducted aa prescribed by law for that purpose, in force on tbe 
thirtieth day of April, eighteen hundred and seveiity-sesen, until the 
first day of September next, except as otherwise preacrilied in this act. 

§ 5. Chapter four hundred and forty-nine of the laws of eightMu 
hundred and seventy-six is hereby amended as follows: 

1. In section five the words " the first day of May, eighteen hundred 
and seventy-seven," are stricken out whenever they occur, and the 
words " the first day of September, eighteen hundred and seventy- 
seven," are inserted in place thereof, except that the words " the finl 
day of May, eighteen hundred and seventy- seven," are retained in 
subdivision seven of that section, so far as they apply to title third nf 
title fourth, or article first of title fifth of chapter ten of the said chap- 
ter four hundred ani forty-eight of the laws of eighteen hundred and 
eevent.y-six. 

2. In section fifteen of the said act the words " the thirtieth day of 
April, eighteen hundred and seventy-seven," are stricken out and tie 
words "the thirty-first day of August, eighteen hundred and seventy- 
seven," are substituted in place thereof, except so far as they apply U> 
title third or title fourth, or article first of title fifth of chapter te'nof 
the said chapter four hundred and forty-eight of the laws of eighteei 
hnndred and seventy-six. 

§ ti. The provisions of law which were in force on the thirtieth day 
of April, eighteen hundred and seventy- seven, and which were fiup«^ 
seiled in whole or in part by the provisions of said chapters four hun- 
dred and forty-eight and four hundred and forty-nine of the laws of 
eighteen hundred and seventy six, exce)it the provisions superseded 
by sections three hundred and three to three hundred and six thereof, 
both inclusive, and sections one thousand and twenty-seven to one 
thousand one hundred and eighty thereof, both inclusive, shall be 
operative and continue in full force and effect until the fiist day of 
fieptember, eighteen hundred and seventy-seven. 

^ 7. This act shall take efi'ect immediately. 



&rATHO 



Nbw Yobs, 



Oiflce of the SeereUry of State, f **■ ' 

I have coiDparud the pi«<:ediiig with the origiiuil law on file in this office, and dn 
hei-ebf cerlity that the Baine is a correct transciipt therefrom and of the vliolerf 
Boid original law. JoH.t Bigklow. 

Secretary^ StaU- 





AN ACT to amend chapter four hundred and forty-eight 

of the hiws of eighteen hundred and seventy-six, entitled 

I "An act relating to courts, officers of justice, and civil 

proceedings," and to provide for the publication of the 

act. as amended. 

Paaaed May 1877. 

The People of the Stale of New York, r^pi-esented in Senate and AsierO' 
I My, do enact ns follows : 

Sbctiox 1. (The amendmeiiTB adopted in this section appear in their 
I {«0[>er places in the code.) 

' § 2. The comniissioners to revise the statiiles are hereby authorized 
ind required, within eixty days after tlie linal adjoiirnnieiit of this ses- 
iion of the legislature, to correct the Utxt of the act entitled "An act 
relating to courts, officers of justice, atid civil proceedings," pa«eed 
Jnne two, eighteen hundred and eevenly-six, liy incorporating therein 
tbe aitiendmenta made by this act, so that the text will read as it is 
intended by this act that it shall read, and by apjiending thereto any 
matters added thereto, by any act or acta supple mental to rhapt«r foar 
luiidred and forty-eight of the laws of eighteen hundred and neventy- 
«x, pas^d at this session of the legislature. The camnufsniunvrB must 
inake the amendments and correcirons specified in this act by causing 
the ad, thus corrected and amended, to lie written or printed in a liook. 
and depositing the book in the ulfice of the secretjiry of stAte, wir.h a 
rertificate thereii|K»n. signed by the commissioners, or a majority of 
them, to the effect that it contains the correct text of the code of dvil 
procedure, as amended and c/inipleied by the acts of the legislature, 
{mased since its enactment. The book so deposited shall be presump- 
jlive evidence of the matter so certified. A copy thereof luny lie read 
In eridence, if it contains a wrillen or priiiteil certificate of ihe serre- 
tary of state, or of the conimit*sioner« tn revise tJie statjites or a mnjor- 
tty of them, to tbe effect that it is a ciirrecl tranacript of tbe coile oi 
dvil procedure, as amended and completed by the acts of the legi»ls. 
bire. passed j^ince its enactment. 

§ :i. This act and any act or wis. passed at this session of the legift- 
latiire, SHpi'lemeiital to chapter four hundred and forty-eight uf the 
laws of eighleen hundred and peventy-six, shall not be printed or pub- 
lished fur the use of tbe stale, or of any state deputment or state 
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officer, or otherwise in any manner at the expense of the aUte, except 
in the volumes containing the laws of this session, to be printed aod 
published as prescribed by law ; nor shall they be printed or pul)litb«d 
in any newspaper at the expense of the state orof any county. Any act ' 
or acts, passed at this session of the legislature, supplemental to chaptei 
four hundred and forty-eight of the laws of eighteen hundred and seven- 
ty-six, and also the standard text of the code of civil procedure, prepare"! 
by the commissioners to revise the statutes, and deposited in the oflice 
of the Secretary of Htate, as provided for by the last preceding section 
of this act, with the certificate of the said commissioiiera thereupon, 
shall be printed in a separate volume of the session laws, which ehatl 
contain no other law passed at this session, and the said standard Km 
of the code of civil procedure shall be separately indexed at the eml of 
the said volume, but the other act or acts in the said volume shall uot 
be indexed. 

g 4. This act shall take effect on the first day of September, 1877. 
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CODE OF PROCEDURE, 

NOT EXPRESSLY REPEALED IN 1877.* 



[As amended to JtUy 1, 1877.] 



[Passed April 12, 1848.1 

General definitions and divisions. 

Section 1. Remedies in the courts of justice are divided into, Remedies. 

1. ActioTis. 

2. kSpecrial proceedings. 

§ 2. An ac^tion is an ordinary proceeding in a court of justice by Actions, 
which a party prosecutes another party for the enforcement or prot,ec- 
tion of a right, the redress or prevention of a wrong, or the punish- 
ment of a public oflfense. SiMJciai 
§ 3. Every other remedy is a special proceeding. fogs?^ ' 
§ 4. Actions are of two kinds : Division 

1 /-!• -1 of actions. 

1. Civil. 

2. Criminal. 

§ 5. A criminal action is prosecuted by the people of the State, as a criminal 
pwty, against a person charged with a public offense, for the punish- ^^^'^^o'*- 
aent thereof. 
§ 6. Every other is a civil action. civil 

§ 7. Where the violation of a right admits of both a civil and crimi- S^meciies 
nal remedy, the riffht to prosecute the one is not merged in the other. njtme»*ar- 
§ 8. This act is divided into two parts : DiViaion 

The first relates to the courts of justice and their jurisdiction. of act. 

The second relates to civil actions commenced in the courts of this 
State after the first day of July, 1848, except when otherwise provided 
therein, and is distributed into fifteen titles. The first four relate to 
actions in all the courts of the State, and the others to actions in the 
sapreme court, in the county courts, in the superior court of the city of 
]Tew York, in the court of common pleas for the city and county of 
New York, in the mayors' courts of cities, and in the recorders' courts 
o( cities, and to appeals to the court of appeals, to the supreme court, 
to the county courts, and to the superior court of the city of New York. 

* See L. 1877, ob. 417, enacted to take effect Sept. 1, 1877. 

[1] 843 



PART I. 

OF THE COURTS OF JUSTICE AND THEIR JURISDICmOS- 
TITLE IV. 

Of the county courts. 

g 30. The county court lias jurisdiction in the following special casW) j. 
but has UD original civil jurisdiction except in such cases : n 

2. The exclusive power to review, in the tirst instance, a jiidglMDl 
rendered in a civil action by a justices' court in the county, or by* l| 
justices' court iti cities, and to affirm, reverse or modify such jiid^ent '; 

10. To exercise the power and authority heretofore vested in ndl 
courts of cominoQ pleas over judgments rendered by justices of tbt ' 
peace, tranecripte of which have beeu Hied in the offices of the coun^ ! 
clerks in such counties. 

11, To exercise all the powers and jurisdiction conferred by stAtoM ■ 
upon the late courts of cotiimon pleas of the county, or the judfjiesor 
any judge thereof, respectin/f ferries, fisheries, turnpike roads, wrecltfc 
physicians, habitual drunkards, imprisoned, insolvent, absent, coiicealw 
or non-resident debtors, gaol liberties, the removal of occupants fma 
State lands, the laying out of railroads through Indian lands, and iipoo 
appeal from the determination of commissioners of highways, aiid*" 
other powers and jurisdiction conferred by statute, which has not b«o 
repealed, on the late court of common pleas of the county, or m&» 
connty court, since the late courts of common pleas were ab(ilisb«<ii 
except in the trial and determination of civil actions ; and to prewriWii 
the manner of exercising such jurisdiction when the provisions of 
statute are inconsistent with the orgaiiizatioa of the county c * 



TITLE VI. 

0/ the courts of Justices of the peae*. 

T § 52. The provisions coutainpd in sections two, three nnd fonr ol 
article of the Revised Statutes, entitled "Of the jurisdicUoii of jiislic« 
courts," as amended by sections one and two of the act coiice 
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a. I.] COURTS OF JUSTICE. §63. 

tices' courts, passed May 14, 1840, and the provisions contained in 
tions fifty-nine to sixty-six of the same article, both inchisive, are 
lealed, and the provisions of this title substituted in place thereof, 
t this repeal shall not affect any action heretofore commenced in a 
irt of a justice'of the peace. 

i 53. Justices of the peace shall have civil jurisdiction in the follow- Jarisdio- 
; actions, and no others, excepting as in the second section [L. 1861, ^^^^' 
158] it is provided : 

.. In actions arising on contracts for the recovery of money only, if 
sum claimed does not exceed two hundred dollars. 
!. An action for damages for injury to rights pertaining to the per- 
I, or to personal or real property, if the damages claimed do not • 
•eed two hundred dollars. 

}. An action for a penalty not exceeding two hundred dollars. 
1. An action commenced by attachment of property, as now pro- 
led by statute, if the debt or damages claimed do not exceed two 
ndred dollars. 

). An action upon a bond conditioned for the payment of money, 
t exceeding two hundred dollars, though the penalty exceed that 
a, the judgment to be given for the sum actually due. Where the 
yments are to be made by installments, an action may be brought 
each installment as it becomes due. 

8. An action upon a surety bond taken by them, though the penalty 
amount claimed exceed two hundred dollars. 

7. An action upon a judgment rendered in a court of justice of the 
ace, or by a justice, or other inferior court in a city, where such 
tioii is not prohibited by section 71. 

8. To take and enter judgment on the confession of a defendant, 
lere the amount confessed shall not exceed five hundred dollars, in 
e manner prescribed by article 8, title 4, chapter 2, of part 3 of the 
jvised Statutes. 

9. An action for damages for fraud in the sale, purchase or exchange 
personal property, if the damages claimed do not exceed two hun- 
ted dollars. 

10. An action to recover the possession of personal* property claimed, 
e value of which, as stated in the affidavit of the plaintiff, his agent 
attorney, shall not exceed the sum of two hundred dollars. 

* The plaintiff, in such action, at the time of issuing the summons, 
It not afterward, may claim the immediate delivery of such property 
I hereinafter provided. 

Before any process shall be issued in an action to recover the posses- 
on of personal property, the plaintiff, his agent or attorney, shall 
ake proof by affidavit, showing : 

(1) That the plaintiff is the owner, or entitled to immediate posses- 
on, of the property claimed, particularly describing the same. 

(2) That such property is wi'ongfully withheld or detained by the 
Jfendant. 

(3) The cause of such detention, or withholding thereof, according 
' the best knowledge, information and belief of the person making 
16 affidavit. 

(4) That said personal property has not been taken for any tax, fine 
assessment, pursuant to statute, or seized by virtue of an execution 

Tli&» AD<1 the following pani^raphs to section 54, consist of L. I860, ch. 131, H 8-13, as 
Dided. Tbey are not a part of the Code of Procedure, bat are Inserted bere, as has been 
tomaiy, for the sake of convenience. 
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' or attaciiment against the properly of saM plaintiflf; or, if eoseia 
that it is exempt, fiom such sfiziire by statute, J 

(5) The actual vahie of said personal property. I 

Oa receipt of such atliilavit, and an undertaking, in writing'^ 
cuted by one or more enffii'ient siiretiea, to be approved by the jfl 
of the peace before whom such action is fn mine need, to the effet^l 
they are hound in double tlie value of such property as stated iin 
affidavit, for the prosecution of said action, an<l for the retoni ofl 
property to the defendant, if return thereof be adjudged, and Tn 
payment tn him of such sum as may, for any cause, be recsl 
aeainstsaid plaintiff, the justice shall indorse upon said affini 
direction t« any constable of the county in which said justice fl 
reside, requiring said constable to take the property described tM 
from the defendant, and keep the same, to be disposed of accor^H 
law ; and the said justice shall, at the same time, isHue a saxiM 
directed to the defendant, and requiring him to api>ear boforn 
justice, at a time atid place to be therein specified, and not morafl 
twelve days from the date thereof, t.o answer the complaint ofl 
plaintiff; and the said summons ahall contain a notice t,o the defefl 
that, in case he shall fail to appear at the time and place therein 9 
tioned, the plaintifT will have judgment for the possession ol the ■ 
erty described in said affidavit, with tlie costs and disbursemefl 
Baid action. I 

The constable to whom said affidavit, indorsement and sunn 
shall be delivered, shall forthwith take the pro]ierty described itM 
affidavit, if he can find the same, and shall keep the same in hiM 
tody. He shall thereupon, without delay, serve upon sud defeil 
a copy of such affidavit, notice and summons, by delivering thefl 
to him personally, if he can be foiiud in said county ; if not fond 
the agent of the defendant in whose possession siiid property h^I 
foutin; if neither can be found, by leaving such copies at the fl 
usual place of abode of the defendant, with some person of suitsbfl 
and discretion. And shall forttiwith make a retmn of his proce^f 
thereon, and the manner of serving the same, to the justice who ifl 
the said summons. ■ 

The defendant may, at any time after such service, and at leufl 
days before the return day of said summons, serve upon plaint! 
upon the constable who made such service, a notice, in writing, tfl 
excepts to the sureties in said bond or undertakinff. and if he fl 
do so, all objection thereto shall be waived. If such notice be afl 
the sureties shall justify, or the plaintiff give new sureties on the ^ 
day of said summons, wfio shall then appear and justify, or said til 
shall order said property delivered to defendant, and shall also^f 
judgment for defendant's coals and disbursements. fl 

At any time before the return day of said summons, the saaA dfl 
ant may, if he has not excepted to plaintiff's sureties, re<|ntfl 
return of said property to him, upon ^ving to the plaintiff, aiiilfl 
eame with the justice, a written undertaking, with one or more siiM 
who shall justify before said justice on the return day of said aunj 
to the effect that they are bound in double the value »f said pT^| 
as sl>ated in plaintiff's affidavit, for the delivery thereof to said pl^| 
if su<'h delivery be adju<1ged, and for the payment to him of 8il(^| 
as may, for any cause, be recovered against said defendADt(^| 
Buch return be not required before the return day of said summoH 
property shall be delivered to said plaintiff. ■ 
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The qualification of sureties, and their justification under this act, 
shall be the same as provided in sections 194 and 195 of the Code, in 
respect to bail on arrest in the supreme court. 

Sections 214, 215 and 216 of the Code shall apply to proceedings and 
Bctious brought under this act, substitutiTig the word constable for the 
word sheriff, whenever it occurs in either of said sections. 

The actions so commenced shall be tried in all respect^s as other 
actions are tried in justices' courts. The judgment for the plaintiff 
may be for the possession, or for the recovery of the possession, or the 
lalue thereof, in case a delivery cannot be had, and of damages for the 
detention. If the property have been delivered to the plaintiff, and 
the defendant claim a return thereof, judgment for the defendant may 
be for a return of the property, or the value thereof, in case a return 
cannot be had, and damages for taking and witliholding the same. An * 
execution shall be issued thereon, and if the judgment be for the 
delivery of the possession of personal property, it shall require the 
oicer to deliver possession of the same, particularly describing it, to 
the party entitled thereto, and may, at the same time, reqnire the 
oficer to satisfy any costs or damages recovered by the same judgment 
out of the personal property of the party against whom it was rendered, 
to be specified therein, if a delivery thereof cannot be had. The exe- 
eation shall be returnable, within sixty days after its receipt by the 
oficer, to the justice who issued the same. 

lOfall actions for the recovery of the possession of personal property, 
■ ts herein provided, if the property shall not have been delivered to 
plamtiff, or the defendant, by answer, shall claim a return thereof, the 
justice or jury shall assess the vahie thereof, and the injury sustained 
by thd prevailing party by reason of the taking or detention thereof, 
ind the justice shall render judgment accordingly, with costs and 
disbursements. 

If it shall appear by the return of a constable that he had taken the 
property described in the plaintiff 's affidavit, and that defendant can- 
wt be found, and has no last place of abode in said county, or that no 
•gent of defendant could be found on whom service could be made, the 
justice may proceed with the cause in the same manner as though there 
had been a personal service. 

For the indorsement on said affidavit, the justice shall receive an 
idditional fee of twenty-five cents, which shall be included in the costs 
of the suit. 

§54. But no justice of the peace shall have cognizance of a civil Jo j."rt«- 
•ction. 

1. In which the people of this State are a party, excepting for penal- 
fes not exceeding one hundred doMars. 

2. Nor where the title to real property shall come in question, as 
provided by sections 55 to 62, both inclusive. 

3. Nor if a civil -action for an assault, battery, false imprisonment, 
fibel, slander, malicious prosecution, criminal conversation or seduction. 

4. Nor of a matter of account, where the sum total of the accounts 
rf both parties, proved to the satisfaction of the justice, shall exceed 
W hundred dollars. 

5. Nor of an action against an executor or adminstrator as such. 

§ 55. In every action brought in a court of justice of the peace. Answer 
rhere the title to real property shall come in question, the defendant of title. 
lay, either with or without other matter of defense, set forth in his 
uswer any matter showing that such title will come in question. 
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Snch answer ehall be in writing, signed by the defendant or his attor- 
ney, and delivered to the justice. The justice shall thereupon coiint«r- 
sign the same and deliver it to the plaintilT. 
Uniier- g 50. At the time of answering, the defendant shall deliver to the ' 
Ho^^iou! justice a written iitidertaliiiig, executed by at luast one sufficient suretjr; 
and approved by the justice, to the effect that, if the plaintiff shalL 
within twenty days t.heveuft«r, deposit with the justice a simimons aiid ^ 
complaint in an action in the supreme court for fhe same canse, tiie 
defendant will, within twenty days after such deposit, give an admia- 
aion, in writing, of the service thereof. 

Where the defendant was arrested in the action before the justice, 

the undertaking shall further provide that he will, at all times, render 

_ himself amenable to the proieHa of the court duriiig the pendancy «f 

the action, and to snch as may be lAsited to enforce the judgment 

therein. In case nf failure to comply with the undertaking, the surety 

shall be liable, not exceeditig one hundred doIlarB. 

Attlon g 57. Upon the delivery of the undertaking to the justice, 'the at-tioo 

uodl'MiBto! bfifors l"'™ shall be discoutiinied, and each parly shall pay his own 

costs. The cost-B so paid by either party shall be allowed to him, if hfl 

recover costs in the action to be brought, for the same cause in the 

supreme court. If no such action be brought within thirty days aft*r 

the delivery of the undertaking, the defendant's costa before the jii»- 

face, may be recovered of the plaintiff. I 

wkina^not § ^^' ^^ ''^^ undertaking be not delivered to the justice, he «hiill i 

giien. have jurisdiction of the cause, and shall proceed therein ; and tba 

defendant shall be precluded, in his defense, from drawing the title in J 

question. 1 

Thoa»iini, § Eifi, If, however, it apjiear on the trial, from the plaintiff's MM 

showing, that the title to real liroperty is in question, and such fljM 

shall be disputed by the defendant, the justice shall dismiss the acdflH 

and render judgment against the plaintiff for the cost«. ^H 

Anoiher g IjO. When a suit before a justice shall be discontinued by the ^^H 

n>*y °c ^T "f "'^ answer and undertaking, as provided in sections 55, 5^^H 

biaugut. 57, the plaintiff may prosecute an action for the same canas ii^^H 

supreme court, and shall complain for the ?ume cause of action |^^| 

on which he relied before the justice; and the answer of the defl^H 

ant shall set up the same defense only, which he made before -^^H 

Justice. ^M 

*'*"'*■ g 61. If the judgment in the supreme court be for the ptiunti^^f 

shall recover costs ; if it be for the defendant, he shall recover CM^| 

except that upon a verdict he shall pay cost^a to the plaintiff, Uld^H 

the judge certify that the title to real property came in question iNi^H 

Annror g tJ2. If, lu an action before a justice, the plaintiff have s^^H 

tapan.'^ causes of action, to one of which the defense of tatle M real pn^^H 

oreliMtui ^^*^' ^^ interposed, and as to such cause the def^idant shall t>^^H 

oupremc and deliver an undertaking, as provided in sections S5 and 6^^| 

°°^*' justice shall discontinue the proceedings as to that cause, and the ^^H 

Uff may commence another action therefor in the su{>remfi cani^^^l 

to the other causes of action, the justice may continue his iirocee^^H 

All actions pending in any county cotrrt on the 7th aay of^^| 

1858, in all cases in which a plea of title iwas interposed in AC^^| 

originally commenced in a justice's court, are transferred U> aiid Vd^H 

iu the supreme court, with full power and jurisdictiou Iv pnti^l 
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TITTiB 6 

BTein aa commenced in said supreme court, by reason of a plea of 
le having been interposed in a justice's court in like cases. 
§ 63. A justice of the peace, on the demand of a party in whose pocket- 
70T he shall have rendered a judgment, shall give a transcript tfc^i"*" 
ereof, which may be filed and docketed in the office of the clerk of J"^*«°^***' 
e county where the judgment was rendered. The time of the receipt 
the transcript by the clerk shall be noted thereon and entered in the 
M^ket; and from that time the judgment shall be a judgment of the 
unty court. A certified transcript of such judgment may be filed and 
)cketed in the clerk's office of any other county, and with the like 
Feet, in every respect, as in the county where the judgment was 
mdered, except that it shall be a lien only from the time of filing and 
ocketing the transcript. But no such judgment for a less sum than 
wenty-tive dollars, exclusive of costs, hereafter docketed shall be a 
len upon, or enforced against, real property. 

§ 64. The following rules shall be observed in the courts of justices Rules. 
I the peace : 

1. The pleadings in these courts are : 

1. The complaint by the plaintiff. 

2. The answer by the defendant. 

2. The pleadings may be oral or in writing; if oral, the substance 
of them shall be entered by the justice in his docket ; if in writing, 
they shall be filed by him and a reference to them shall be made in 
the docket. 

3. The complaint shall state, in a plain and direct manner, the facts 
eoMtituting the cause of action. 

4. The answer may contain a denial of the complaint, or of any part 
thereof, and also notice in a plain and direct manner of any facte con- 
rtituting a defense or counterclaim. 

5. Pleadings are not required to be in any particular form, but must 
be giich as to enable a person of common understanding to know what 
is intended. 

6. Either party may demur to a pleading of his adversary, or any 
part thereof, when it is not sufficiently explicit to enable him to under- 
^ud it, or it contains no cause of action or defense, although it be 
taken as tnie. 

7. If the court deem the objection well founded, it shall order the 
leading to be amended, and if the party refuse to amend, the defect- 
ive pleading shall be disregarded. 

8. In case a defendant does not appear and answer, the plaintiff 
sannot recover without proving his case. 

9. In an action or defense, founded upon an account or an instru- 
ment for the payment of money only, it shall be sufficient for a party 
fe deliver the account or instrument to the court, and to state that 
4ere is due to him thereon from the adverse party a specified sum, 
^bich he claims to recover or set off.. 

10. A variance between the proof on the trial and the allegations in 
a pleading shall be disregarded as immaterial, unless the court shall 
he satisfied that the adverse party has been misled to his prejudice 
ttewby. 

11. The pleadings may be amended at any time before the trial or 
loriDg the trial, or upon appeal, when, by such amendment, substan- 
W justice will be promoted. If the amendment be made after the 
jabing of the issue, and it be made to ai)pear to the satisfaction of 
tke court, by oath, that an adjournment is necessary to the adverse 
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party in eonBequence of eiich amendment, an adjournment shall bi 
granted, The court, may also, in its diecretion, require as a conditioi 
of an amendment the payment of costs to the adverse patty, 

12. Execntion may be iBsiied on a judgment heretofore or her«aft£Q 
rendered in a justice's court, at any time within five years after thi 
rendition thereof, and shall be returnable sixty days from the dat«o 
the same. 

13. If the judgment be docketed with the county clerk, the execu' 
titm shall be issued by him to the sheriff of the county, and have thg 
same effect, and be executed in the same maiiiier, as other execution! 
and judgments of the county court, except as provided in section 69.; 

14. The court may, at the joining of issue, require either party, st^ 
the request of the other, at that or some other specified time, to exnihlt 
his account on demand, or state the nature thereof as far forth as mtf- 
be in his power, and, in case of his default, preclude him from giving 
evidence of such parts thereof as shall not have been so exhibiteilDr 
stated. 

16. ^lie provisions of this act, respecting forms of actiou, partj^ ta'\ 
actions, the rules of evidence, the times of commencing actions, anM 
the service of process upon corporations, shall apply to these courts. I 

The defendant may, on the return of process, and before answeruigJ 
make an offer, in writing, to allow judgment to be taken against hiiM 
for an amount to be stated in sudi offer, with costs. The plaintiff^ 
shall thereupon, and before any other proceeding shall be had in tlit i 
action, determine whether he will accept or reject* such offer. If h*1 
accept the offer, and give notice thereof, in writing, the justice ehalu 
file the offer aud the acceptance thereof, and render judgment accords 
ingly. If notice of acceptance be not given, and if the plaintiff MD 
to obtain judgment for a greater amount, exclusive of costs, than bttf 
been specified in the offer, ho shall not recover costs, but shall pay tol 
the defendant his costs accruing subsequent to the offer. 



TITLE VII. 

0/ Justices' and other itiferior eourti in cities. 
CHAPTEH 1. 



THE M&RINB 



OP THE CITY OF NEW XOEK. 



§65. [Obsolete.] 



CHAPTER 11. 

THB JOSTICBS' CODHT IH THE CITY OP NEW YORK. 

Lnnrtioni § 66, The district courts of the city of New York shall liara' 
PngiTsw'i. jurisdiction as ia provided by special statutes ; and proceedings t 
ograpbcr; article 2 of title 10 of chapter 8 of part 3 of the Rerieed Statutes 
'^* " be had before any justice of such court*, without regard to the distriei 
ill which the premises are situated ; and the affidavits used In euch p 
ceediugs may be taken before any uflicer authorized by law to taki 
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vast, t] COURTS OP JUSTICE. j§ § 67-68. 

davits. And the justices of the district courts of the city of New York 
are hereby respectively authorized to appoint a stenographer in their 
several courts, whose duty it shall be to take full stenographic notes of 
all proceedings in trials had therein ; he shall hold his office during the 
pleasure of the justice of the court, and shall receive a salary of $2,000 
per annum out of the city treasury. The clerks of the said district 
courts shall collect, in all cases in which a trial is had, the sum of §1, 
in addition to the other fees authorized by law, and shall pay the same 
into the city treasury in like manner with other fees collected by tjiem. 

CHAPTER III. 

THE justices' COURTS OP CITIES. 

§67. The justices' courts of cities shall have jurisdiction in the fol- Jarisdic- 
kwing cases, and no other : ^***"' 

1. In actions similar to those in which justices of the peace have 
jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter or by-laws of the corporations of 
their respective cities, where the penalty or forfeiture shall not exceed 
1100. 

CHAPTER IV. 

OENERA.L PROVISIONS. 

§ 68, The provisions of sections 55 to (54, both inclusive, relating to secUons 
fenns of action, to pleadings, to the times of commencing actions, to ^ *"'^^^ 
the rules of evidence, to tiling and docketing transcripts of judgments, ^^^ **'^ * 
to their effect, and the mode of enforcing them, and to proceedings 
where title to real property shall come in question, shall apply to the 
courts embraced in this title ; except that, after the discontinuance of 
the actions in the inferior court upon an answer of title, the new action 
may be brought either in the supreme court, or in any other court 
having jurisdiction thereof, and except also that in the city and county 
of New York a judgment for $25 or over, exclusive of costs, the trans- 
cript whereof is docketed in the oliice of the clerk of that county, shall 
have the same effect as a lien, and be enforced in the same manner as 
and be deemed a judgment of the court of common pleas for the city 
and county of New York. 
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PART II. 



OF CIVIL ACTIONS. 



TITLE I. 



Distinc- 
tion l>e- 
twccMi ac- 
tions and 
buitti nbol- 
isheU. 



Parties, 
how de8« 
ignate(i. 

Actions 
on judg- 
ments. 



Of the form of civil actions, 

§ 69. The distinction between actions at law and 8uit43 in equity, and 
the forms of all such actions and suits, heretofore existing, are abol- 
ished ; and there shall be in this State, hereafter, but one form of 
action for the enforcement or protection of private rights and the redress 
of private wrongs, which shall be denominated a civil action. 

§ 70. In such action, the party complainin£r shall be known as the 
plaintiff, and the adverse party as the defendant. 

§ 71. No action shall be brought upon a judgment rendered in any 
court of this State, except a court of a justice of th^ peace, between the 
same parties, without leave of the court for good cause shown, on 
notice to the adverse party ; and no action on a judgment rendered by 
a justice of the peace shall be brought in the same county within five 
years after its rendition, except in case of his death, resignation, 
incapacity to act, or removal from the county, or that the process was 
not personally served on the defendant, or on all the defendants, or in 
case of the death of some of the parties, or where the docket or record 
of such judgment is or shall have been lost or destroyed. 



TITLE III. 

Of the parties to civil actions. 



Action by §111. Every action must be prosecuted in the name of the real party 
IntcreH"- ^'^ interest, except as otherwise provided in section 113 ; but this section 



representatives, when the grant or grants are void by reason of the 1 
actual possession of a person claiming under a title adverse to that o 
the grantor at the time of the delivery of the grant, and the plaintii 
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PART n.] CIVIL ACTIONS. §§ 112, 1 18, 132. 

TTTIjK ft 

shall be allowed to prove the facts to bring the case within this pro- 
vision. 

§ 112. In the case of an assignment of a thing in action, the action AsaiRn- 
by the assignee shall be without prejudice to any set-off or other "htnjrs^in 
defense existing at the time of, or before notice of, the assignment; action, 
but this section shall not apply to a negotiable promij«sory note or bill 
of exchange, transferred in good faith, and upon good consideration 
before due. 

§ 118. Any person may be made a defendant who has or claims an whotobo 
interest in the controversy adverse to the plaintiff, or who is a neces- aSt*"^^' 
sary party to a complete determination or settlement of the questions 
involved therein ; and, in an action to recover the possession of real 
estate, the landlord and tenant thereof may be joined as defendants; 
and any person claiming title or a right of [»ossession to real estate 
may be made parties plaintiff or defendant^ as the case may require, 
to any such action. 



TITLE V. 

Of the manner of commencing civil actions, 

§ 132. In an action affecting the title to real property, the plaintiff, Notice of 
at the time of filing the complaint, or at any time afterwards, or when- cicns-'nc. 
ever a warrant of attachmenr, under chapter four of title seven, part J|^*"n,^)|Ii^*" 
second of this Code, shall be issfued, or at any time afterwards, the iiemiing: 
plaintiff or a defendant, when he iset;S up an affirmative cause of action nitice. 
m his answer and demands substantive relief, at the time of filing his 
answer, or at any time afrerward, if the same be intended to affect 
peal estate, may file with the clerk of each county in which the prop- 
erty la situated, a notice of ihe pendency of the action, containing the 
names of the parties, the object of the action, and the description of 
the property in that county affected thereby ; and if the action be for 
the foreclosure of a mortgage, such notice must be filed twenty days 
before judgment, and must contain the date of the mortgage, the par- 
ties thereto, and the time and place of recording the same. From the 
time of filing only shall the pendency of the action be constructive 
notice to a purchaser or incumbrancer of the property affected thereby ; 
and every person whose conveyance or incumbrance is subsequently 
executed or subsequently recorded shall be deemed a subsequent i)ur- 
chaser or incumbrancer, and shall be bound by all pioceedings taken 
after the filing of such notice, to the same extent as if he were made a • 

Crty to the action. For the purposes of this section, an action shall 
deemed to be pending from the time of filing such notice ; provided, 
[. however, that such notice shall be of no avail unlews it shall be followed 
by the first publication of the .summons on an order therefor, or by the 
ner&onal service thereof on a defendant within sixty days after such 
nling. Aiid the court, in which said action was commenced, may, in 
ita discretion, at any time after the actitm shall be settled, discontinued 
or abated, as is provided in section numV)er 121, on application of any 
person aggrieved, and on good cause shown, and on such notice as 
aball be directed or approved by the court, order the notice authorized 
by this section to be canceled of record by the clerk of any county in 



§§ 136, 166, 167. CIVIL ACTIONS. [partil 

whose office the same may have been filed or recorded ; and such can- 

celhit.iou sliall be made by an indorsement to that effect on the margin 

of the record, which shall refer to the order, and for which the clerk 

shall be entitled to a fee of twenty-live cents. 

Joint and § 136. Where tlie action is against two or more defendantjg, and the 

dilMors suninions is served on one or more of them, but not on all of them, the 

partnerL. plaintiff may proceed as follows : 

1. if the action be against defendants, jointly indebted upon con- 
tract, he may proceed against the defen<iant served, unless the court 
otherwise directs ; and if he recover judgment it may be entered 
against all the defendants thus jointly indebted, so far only as that it 
may be enforced against the joint property of all and the separate 
property of the defendants served, and if they are subject to arrest, 
agaitist the persons of the defendants served. 

4. if the name of one or more partners shall, for any cause, have 
been omitted in any action in which judgment shall have passed 
against the defendants named in the summons, and such omissiou 
shall not have been pleaded in such action, the plaintiff, in case the 
judgment therein shall remain unsatisfied, may, by action, recover of 
such partner sei)arately, upon proving his joint liability, notwithstand- 
ing he may not have been named in the original action ; but the plain- 
titt shall have satisfaction of only one judgment rendered for the same 
cause of action. 



TITLE VI. 

Of the pleadings in civil adkms, 
CHAPTER V. 

GENERAL RULES OF PLEADING. 

Actions to § 166. In an action to re(;over the possession of property distrained 
pn.'iuMty doing damage, an answer that the defendant, 'or person by whose com- 
nir^Ji'^in"^'^ niaiKl he acted, was lawfully possessed of the real property upon which 
ages. the distress was made, and that the property distrained was at the 
time doing damage thereon, shall be good, without setting forth the 
title to such real property. 
What § l(j7. In actions to foreclose mortgages, the court shall have power 

acSon ^^ to adjudge and direct the payment by tJie mortgagor of any residue of 
?/^M'U*^ the mortgage debt that may remain unsatisfied after a sale of the mort- 
forucioa- gaged premises, in cases in which the mortgagor shall l>e personally 
liable for the debt secured by such mortgage ; and if the mortgage 
debt be secured by the covenant or obligation of any person other than 
the mortgagor, the plaintiff may make such person a party to the 
action, and the court may adjudge payment of the residue of such debt 
remaining unsatislied after a sale of the mortgaged premises against 
such other person, and may enforce such judgment as in other cases. 
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PART n.] CLAIM OP PERSONAX PROPERTY. §§ 206-210. 

titCkT. 

TITLE VII. 

Of the provisional revmlies in civil actions. 
CHAPTER II." 

CLAIM AND DELIVERY OP PERSONAL PROPERTY. 

§ 206. The plain tiflF, in an action to recover the possession of per- Delivery 
sonal property, may, at the time of issuintr tlie summons, or at any <*[' i^^^»"**J»°- 
time before answer, claim the immediate delivery of such property, as erty. 
provirled in this chapter. 

§ 207. Where a delivery is claimed, an afiidavit must be made by Affidavit 
the pLiintitf, or by some one in his behalf, showing : qulLitesy^* 

1. That the plaintiff is the owTier of the pro] ►erty claimed (particu- 
larly describing it), or is lawfully entitled to the possession thereof by 
Tirtiie of a special 'property therein, the facts in respect to which shall 
be set forth. 

2. That the property is wrongfully detained by the defendant. 

3- Tlie alleged cause of the detention thereof, according to his best 
knowledge, information and belief. 

4. Tliat the same has not been taken for a tax, assessment or fine, 
pursuant \jo a statute ; or seized under an execution or attachment 
against tlie property of the plaintitt*; or, if so seized, that it is, by 
Btatute, exempt from such seizure ; and, 

5. The actual value of the i)roperty. 
§ 208. The plaintiff may thereupon, by an indorsement, in writing, Requisi- 

upon the affidavit, require the sheriff of the ciumty where the property ^jj'j{.|}j.*t^ 
claimed may be, to take the same from the defendant, and deliver it take and 
to the plaintiff. '^^. 

§ 209. Upon the receipt of the affidavit and notice, witli a written erty. 
undertaking, execut^ed by one or more sufficient sureties, approved by i;®'*"r'|^. 
the sheriff, to the effect that they are bound, in double the value of the tiff.^*° 
property as stated in the affidavit, for the prosecution of tlie action, for 
the return of the property to the defendant, if return thereof be 
adjudged, and for the payment to him of such sum as may, for any 
cause, be recovered against the plaintiff, the sheriff shall forthwith 
take the property described in the afhchivit, if it be in the possession 
of the defendant or his agent, and retain it in his custody. He shall 
also, without delay, serve on the defendant a copy of the affidavit, 
notice and undertaking, by delivering the satne to him personally, if 
lie can be found, or to his agent, from whose possession the property is 
taken ; or, if neither can be found, by leaving them at the usual place 
of abode of either, with some ]>erson of suitable age and discretion. 

§ 210. The defen<lant may, within three days after the service of a Excep- 
•copy of the affidavit and undertaking, give notice to the sheriff that ^JlrV*^ 
he except* to the sufficiency of the sureties. If he fail to do so, he 
shall l>e deemed to have waived all objection to them. When the 
defendant excepts, the sureties sliall justify on notice, in like manner 
as ujK)!! bail on arrest. And the sheriff shall be responsible for the 
sufficiency of the sureties until the objection to them is either waived, 
as above provided, or until they shall justify, or new sureties shall be 
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substituted and Justify. If the defendant except to the saretiea, bl 
cannot reclaim the property as provided in the next section, 

§ 211. At any time before the delivery of the property to the plain- 
titf, the defendant may, if he do not except to the atiretii^s of the pluii- 
tiff, require the retnrn thereof, upon giving to the sherifF n wtttlsn 
undertaking, executed by two or more tsiifiicietit Eiiireties, to tha efliatt 
that they are iKiund, in double the value uf the prD)ierty, as stat«d in 
the affidavit of the plaiiititf, for the delivery thereof lo the plaintiff, if 
snch delivery be adjudged, and for the paymen^o him of such atm 
as may, for any cause, be recovered against the defendant. If n relius 
of the property be not so required withiu three days aft«r the lakinf 
and service of notice to the defendant, it shall be delivered ta the 
plaintiff, except as provided iu section 216. 

§ 212. The defendant's sureties, upon a notice to the plaintiff of iu4 
less than two nor more than six days, shall justify before a Judge V 
justice of the peace, in the same manner as upon bail on arrest ; upon 
flnch justification, the sheriff shall deliver the property to the defend" 
ant. The sheriff shall be responsible for the defendant's sureties, nufil ' 
they justify, or until justification is completed or expressly waiv«l, 
and may retain the property uutil that time, but if they, or otfaen in 
their ploc^, fail to justify, at the time and place appointed, he abaQ 
deliver the property tio the plaintiff. 

§ 213. The qualifications of sureties and their justification shall be 
as are prescribed by sections 194 and 196, in respect to bail upon in'. 
order of arrest. 

§ 214. If the property or any part thereof be concealed in a biiild^ 
ing or inclosiire, the sheriff shall publicly demand Us delivery. If iSi 
be not delivered, he shall cause the building or iuclosui-e to be hrokM||i 
open, and take the property into his poseession ; and if necessary bK| 
may rail to his aid the power of his county. | 

§ 215. When the sheriff shall have taken property, as in^ this ch»o4\ 
ter provided, he shrill keep it in a secure place, and deliver it to tnV< 
party entitled thereto, upon receiving his lawful fees for taking, aJm 
his necessary expenses for keeping the same. J 

§ 21tJ. If the property taken be claimed by any other ]>ersoii tham| 
the defendant or his agent, and such person shall make aflidavitofbW 
title thereto, and right to the possession thereof, stating tiie groinim 
of such right and title, and serve the same upon ttie sheriff ; the sbeilH 
shall uot be bound to keep the property, or deliver it to the plaiutiM 
unless the plaintiff, on demand of him or his agent, s.hall indeioiiir;f 
the sheriff against such claim by an undertaking, executed by twa ; 
sufficient sureties, accompanied by their affidavits, that they are etcb.l 
worth double the value of the property as specified in the affidavito?' 
the plaintiff, and freeholders and householders of ihe county. AnilnO|| 
claim to such property, by any other person than the defendant or bW 
agent, shall be valid against the sheriff unless made as aforesaid, uiSl 
notwithstanding such claim, when so made, he may retain the prop^ 
erty a reasonable time to demand such indemnity. Jl 

§ 217. The sheriff shall file the notice and affidavit, n-ith Ids pttj 
ceedings thereon, with the clerk of the court in which theactlonW 
pending, within twenty days after taking of the property luentlonC^ 
therein. 



PiJW n.] • ATTACHMENT. §§ 224, 2 43,244. 

fif LE 7. 

CHAPTER III. 

INJUNCTION. 

§ 224. An injunction to suspend the general and ordinary business securitr 
ofa corporation shall not be granted, except by the court or a judge PJJJJJJjJjJ; 
hereof. Nor shall it be granted, without due notice of the applica- u>8U8pend 
tioii therefor, to the proper ofl&cers of the corporation, except where the of corpo- 
people of the State are a party to the proceeding, and except in pro- ration, 
eeeoiiigs to enforce the liability of stockholders in corporations and 
asBoeiations for banking purposes, after the first day of January, 1850, 
18 Boch proceedings are or shall be provided by law, unless the plain- 
tiff shall give a written undertaking, executed by two sufficient sure- 
ties, to be approved by the court or judge, to the effect that the plain- 
tiff will pay all damages, not exceeding the sum to be mentioned in 
fte undertaking, which such corporation may sustain by reason of the 
injanction, if the court shall finally decide that the plaintiff was not 
entitled thereto.^ The damages may be ascertained by a reference or 
etherwise, as the court shall direct. 

CHAPTER IV. 

ATTACHMENT. 

§ 243. The sheriff shall be entitled to the same fees and compensa- Sheriff's 
tion for services, and the same disbursements, under this title, as are **^**®* 
Hllowed by law for like services and disbursements under the provisions 
of chapter five, title one and part two of the Revised Statutes. Pro- 
lided, however, that no poundage or other compensation shall be 
illowed to the said sheriff (except his fee of fifty cents for making the 
Iwy, and such compensation for his trouble and expense in taking pos- 
jwsioii of and preserving the property as shall be fixed by the officer 
ttoing the attachment), unless a settlement shall be had or a judg- 
ment shall "be recovered and collected, in whole or in part, in the action 
ill which the attachment in this title referred to shall have issued. 
And where a judgment shall have been recovered and collected in part 
nly, the amount of his poundage shall not be estimated upon any sum 
Sk^t than the sum collected upon such judgment. And where a set- 
; tiement shall be had, the amount of his poundage shall not be estimated 
HNm any sum greater than the amount at which said settlement is 
Uk. 

CHAPTER V. 

PROVISIONAL REMEDIES. 

§244. A receiver may be appointed : 

3. After judgment, to dispose of the property according to the judg- Receiy- 
^t, or to preserve it during the pendency of an appeal, or when an 
*xeeutiou has been returned unsatisfied, and the judgment debtor 
'•ftwes to apply his property in satisfaction of the judgment. 

i In the cases, provided in this Code, and by special statutes, when 

^corporation has been dissolved, or is insolvent, or in imminent danger 

rfineolvency, or has forfeited it.s corporate rights ; and in like cases of 

^ property within this 8tate of foreign cor|X)rations. Receivers of 

ft« property within this State of foreign or other corporations shall be 

; *Bowed such commissions as may be fixed by the court appointing 

: Jwi, not exceeding five per cent on the amount received and dis- 

• «>ned by them. 
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ISSUES AND THE MODE OF 1 

TITLE VIII. 

Of the tried and jitHymenl. in citil aclinm. 
CHAPTER n. 

IBSDEB AND TH8 MODE OP TRIAI.. 

, _ _. §256. *AtanytUneafUrrmue, and at least /ourCeendaj/sbe/r/rt the eatitt, 
orUBn"; fU/ter parts '"itty gitti notice of triid. The party fficinff the notice nhiiilfm- 
• nish the elerk, al leant twelve dag/a brfare the court., with a mite of t!ie iwif, 
conlaininff the title of the action, the names of the attorneys, and the tunt 
wheti the lant pleading loaa terved, and the clerk shall thermipim enUrr tkt 
caiise uixm the calendar according to the date of the vfsue, and shall i»vpan 
and haee ready for distribution copies ,qf »aiil calendar fite days t>tforr IM 
court. In the first jttdif-ieU (Hstricl there need be bid mie nntice af trial, md 
one note of issue frnm either party, and the action shall then remain on tit 
calendar until disposed of, and ■wlten called may be bmuffht to trial l>y Al 
party gieing the notice. In every action in wliich issue of fact is now 
joiiieil, and the action is now placed upon tlie calendar of tLe supwnd 
court of the first Judicial diatrict, or of the superior court of the fity ti 
Kew York, or of the court of common pleas for the city and coimty of 
New Turk, the party who shall have tiled such note of issue sliall. >^* 
condition precedent to such action beinj; brought to trial, pay to lb« 
clerk of the court the sum of three dollars; and in every action ift 
either of the said courts, couiitienced after the paa-iage of this acl, lbs 
part.y who shall file therein a tlrst. note of issue of fact shall, as a con- 
ditiou precedent to such filing, pay to the clerk of the court the aiim of 
three dollars; and the amounts so received shall be accounted fm 
under oath, "and paid over monthly by the ilerk of each of said court!. 
to the comptroller of ihe city of New York, and by him deposited in 
the county (reasury, to be used for a fund for the payment of the s»l»^ 
ries of stenographers employed in said courts, as provided for in thii 
section ; but this shall not apply to cases where the fee of three dollif* 
has once been paid. If the fund thus created be iimdetpiuld to \*J 
such salaries, the additioTial amount necessary for such paytuetil. ahsll 
be appropriated and paid from the funds of county contingeiicise, W 
which fund any surplus of the sums so paid over to the comptruller. M 
hereinbefore provided, shall be eiedited. 

Each of the courts hereinbefore named shall appoint a atonc^rrsp'''' 
for the circuit, trial term or special term at which issues of fact wo 
• tried, which constitutes a separate branch of such court, who sliall i» * 
tviom officer of the court, shall, hold office during the pleasure of the eourli 
and shall be paid a salary of tweuty-Bve hundred dollars per niuiunj, 
in like manner as the salaries of other officers of the couj:> h ' ' 
paid. Jt shall be the duty of evei-p stetiographer go app"i}ited. r. 
cuit, trial timn or special term, under the direction of (he pi' 
thereof, to take full slenngrapltic notes of all proceedings in ...... _, 

thereat; and in ease (Ac pivsiding Judge shall require a trausci'i/jl */ "''' 
stenographic notes, he way order the expense theri-qf Iti be patd f/iiaMl^ 



PART U.] 



ISSUES AND THE MODE OF TRIAL. 



the partips to the artion^ at the rate of tin centafor erer// one hundred wo7vh 
*r> traiiM'^ribed^ and maif en/mre payment fhen*of, and tli«* innoiint so paid, 
together with the sum jmid us a foinlitiou jire«'iMl(Mit to the cause being' 
bnju^ht to trial, or to th«; first noto of issue Immti'j: liled, as hereinbefore 
jm»vi<lefl, shall be (ieeTn«*il a necessary disbursement within the mean- 
ing of section 311 of the (-och* of Procedure, atid shall be allowed as 
Biich to the prevailing party in the action. 

At intt/ extrtt circnit, trial term or sperial tcria of said mttrtfi, the preaid- 
iiiff jffdf/e therettf ^h'tli ttppnhit a s/vut*t/rti}}/fer Jor .^firh vxtra rirr/iit nr frrm^ 
vho fihutfj in like manner as a/nrtsftid, he it simrn offinr^ and who nhafl be 
paid a onn/H'nMtion at the rate, and in the manner hereinlnjore prarided. 
Wheti a court of tit/er and terminer shatf hr held in and fir the rit// and 
county *tf New Yorhj the pre.tidin;/ jtiit/e thtrenf sha/l deslf/tntte one if the 
tteniif/raphers of the i^npreme rnnrt to art as stemff/rtt})her of ^nrh nntrt tf 
oytr and trrmintrr dnrinff it.t ses.^itm, irho .^hatt, in like manner as aftresaid, 
he a i^wotn officer^ hnt who shad rerein- no rompen^atimi in addition to his 
tniary as hereinltefure pmritled^ e.rrept that in case a transcript if his 
Uentigraphic ntftes^ taken on the trial of an// criminal canse, he. required ftr 
the fLMi of the presidimj jndtje^ o/* if the distriet'iitfitrncf/, the expense theraf 
<Aa//, OH the order of snrh Jndr/e or districl-attoony^ be paid as a connty 
thar*jtj at the rate hereinbefore s]iecilie«l. 

Tlie surrogate of the county of New York is hereby authorized and 
directoil to apjioint a st4»n()grapher to the surrogate's court of said 
county, who shall be a sworn ollic«;r of the court, and shall be paid a 
salary of three thousand dollars a year, in lik«» manner as the salaries 
of clerks in .**aid ccmrt are ncjw paid by law fmm the fees of said court, 
paid into the treasury of the county of Nt»\Y York. The stenographer 
fioapfiointed shall be skille<l in the ]»ractice of his art, and shall hold 
bis poc<itiou during good behavior, and so long as he eiUcieiitly dis- 
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luiscribed, and after being signed by the witnesses, deponent or 
affiant, shall be ftletl in the otiire of said surrogate. By consent of the 
parties to the proceeding in which such proofs >liall be taken, and said 
Bnrro^ate, the signing of su<:]i record of proof by fhe witness, deponent 
or affiant may be waived, in which cas«» such record, after being 
aathenticat^d by the cert.ilicate of said stenographer, or said surrogate, 
fihall kie deemed to be the record of any proofs or proctMMlings so taken. 

//* other counties if this Siatc^ on trials tf issncs tf fact, at any circuit 
omrt or cmtrt of oyer and terminer, it sh<dl he lainfnl fn' the presidiny jns- 
(jce, in his di^tcretion, to emyhaj a sten'^raphfr, whit shall ln' entitUd to 
tuch ct>7npensatioH a^ shall Ite certified by snrh Jttsticc^ nut e.ri'trdiny Jlre ibfl- 
lanfifT ruch tlays attendan-c at snrh cimrt, at the rf/nist tf snrh justice^ 
Ofid ten orfits a mile fn* trarel frion his plare tf rvsithnre A/ the jflace irht re. 
the court is held, toffether trith such sutu for stittinmry as the pnsidiny jns- 
tffie shall certify, which compensittinn shidl he a charye ujtnn the i'oottfits in 
which such court^s shall be hehl res pec fi rely, ami shall be tdhncetl anil paid 
from the court fund, in like manner as itther dm ryes are <dhiwe,l and paid 
ffom it. It shall be the duty if sui-h stent »f/raphrr h' furnish Ai O/ty pttrfy 
to such triais, ujmui rcjuesf, a atpy if the ecidemr ami jtriundittys taken by 
him on such trials, or of snrh part fheriff as may he re'/ftired, fu payimnt, 
on behalf of such party, of t(Mi cents for every tMi«^ hun<lred words of 
tbe copy so furnished. In the surrogates' courts (if the counticvs of Ntiw 
York and Kings, and of other counties in which a stenograplier is or 
[2J 359 
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shall be duly authorized to take stenographic notes of proceedi 
said courts, in which oral proofs shall be given in case of the de 
any witness, deponent, or aihant, after examination, and bef( 
stenographer s notes of such examination shall have been transt 
such notes after being fairly transcribed and authenticated by tl 
titicate of the surrogate, shall be filed in his ofl&ce and be deeme 
the record of the proofs so taken, without any signing thereof b 
witnesses. 

CHAPTER V. 

TRIAL BY JURY. 

Whatver- § 261. In an action for the recovery of specific personal prop< 
may rem- the property have not been delivered to the plaintiff, or the def 
dor. \yy YiiQ answer claim a return thereof, the jury shall assess the v 

the property, if their verdict, be in favor of the plaintiff; or if th« 
in favor of the defendant, and that he is entitled to a return tl 
and may at the same time assess the damages, if any are claii 
the complaint or answer, which the prevailing party has sustai 
reason of the detention or taking and withholding such property 

CHAPTER VI. 

MANNER OF ENTERING JUDGMENT. 

f "*'*?*'** § 277. In an action to recover the possession of personal pr 

for recov- judgment for the plaintiff may be for the possession, or for the re 

»onaf pro- ^^ possossiou, or the value thereof, in case a delivery cannot 1 

perty. and of damages for the detention. If the property have been de 

to the plaintiff, and the defendant claim a return thereof, juc 

for the defendant may be for a return of the property, or tlu 

thereof, in case a return cannot be had, and damages for taki 

withholding the same. 



TITLE IX. 



Of the execution of the judgment in civil actions. 



CHAPTER I. 



THE EXECUTION. 

Execu- § 284. When judgment shall have been rendered in a court of 
tions on of the pcaco, or in a justice's or other inferior court in a city, an 
jucV^*' ^ eted in the office of the clerk of the county, the application fo 
to issue execution must be to the county court of the county \vh 
judgment was rendered, or, in the city and county of New Yorl 
court of common pleas of that city and county. 

360 
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PAKT n.] EXECUTION IN CIVIL ACTIONS. §29 2. 

frfLE v. 
CHAPTER 11. 

PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 

§ 292. Wheu an execution against property of the judgment debtor, Order for 
OT any one of several debtors in the same judgment issued to tlie sheriff of*p?oper- 
of the county where he resides or has a place of business, or if he do ^j!,\f,fn"°Y 
not reside in the State, to the sheriff of the county where a judgment- ju<iKnient 
roll, or a Transcript of a justice's judgmenr for twenty-five dollars or '*^**^*'- 
upward, exclusive of costs, is filed, is returned unsatisfieci, in whole or 
in part, the judgment creditor, at any time after such return made, is 
entitled to an order from a judge of the court, or a county judge of the 
eouuty to which the execution was issued, or a judge of the court of 
common pleas for the city and county of New York, when the execu- 
tion was issued to such city and county, requiring such judgment 
debtor to appear and answer concerning his j)roperty before such judge, 
at a time and place specified in the order, within the county to which 
the execution was issued. But in case of an order made by a justice 
' d the supreme court, all subsequent proceedings shall be had before 
Borne justice in the judicial district where the judgment debtor resides, 
lobe specified in the order. After the issuing of an execution against 
property, and upon proof by affidavit of a party, or otherwise, to the 
satisfaction of the court, or a judge thereof, or county judge, or any 
judge of the court of common pleas for the city and county of New 
York, that any judgment debtor, residing in the county where such 
judge or officer resides, lias property which he unjustly refuses to ai)ply 
towards the satisfaction of the judgment, such court or judge may, by 
an order, require the judgment debtor to appear at a specified time and 
place to answer concerning the same ; and such proceedings may there- 
upon be had for the application of the property for the judgment 
debtor towards the satisfaction of the judgment as are provided upon 
the return of an execution. Whenever it shall satisfactorily appear, 
by affidavit, to a justice of the supreme court that such county judge, 
or judge of said court of common pleas, is incapacitated from acting in 
any of the proceedings whatever, herein authorized, from any cause or 
causes whatsoever, such justice of tlie supreme court shall have the same 
powers and authority, in all cases whatever, as are herein conferred 
Dpon him, as to cases of judgments in the supreme court. On an 
Examination under this section, either party may examine witnesses in 
kis l)ehalf, and the judgment debtor maybe examined in the same 
banner as a witness. Instead of the order requiring the attendance 
of the judgment debtor, the judge may, upon proof, by affidavit or 
ptherwise, to his satisfaction, that there is danger of the debtor's leav- 
i'»g the State, or concealing himself, and that there is reason to believe 
pe has property which he unjustly refuses to apply to such judgment, 
^8ue a warrant requiring the slienff of any county where such debtor 
'^ay be to arrest hitn and bring him before such judge. Upon being 
"bought before the judge, he nuiy be examined on oath, and, if it then 
appears that there is danger of the debtors leaving the State, and that 
*^ehas property which he has unjustly refused to apply to such judg- 
ment, ordered to enter into an underrakiiig, with one or more sureties, 
^hat he will, from time to time, attend before the judge as he shall 
direct, and that he will not, during tlie pendency of the proceedings, 
dispose of any portion of his property not exempt from execution. In 
default of entering into such undertaking, he may be committed to 
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prison, by Wftirant of tbe jiiilge, as for a coiitempt. No perHon ■ 
on examiDatioTi piirsiiant tn this I'lmpter, be exciifleil fniin anaw4 

any queatioii on the groiiiid ttmt. hia examniaUoii will teiiil t^ co 

him of the commiBsioii of a fraud; but his answer eball nut be used » 
evidence against him in any criminal proceeding or proserntion. Ni» 
eh all he be exf used from answering any question on the ground tbit, 
be has, before the examination, executed any conveyance, ai^iL'iimeni 
or transfer of his property for any purpose, but his answer shall not b4 
used as eiidence against him in any criminal proceeding or prosecution. 

§ 293. After tho issuing of execution against propprty, uny petsm 
indebted to the jiidgnient debtor may pay to the sheriff the anumnloT 
his debt, or sp mucli thereof hh shall be necessary to satisfy the exern- 
t ion, and the sheriff's recej[»t bhidl be a sufficient diwharge for tha 
amount so paid. 

§ 294. After the issuing or return of an execution against property 
of the judgment debttir, or of any one of several debttira in the b 
judgment, and upon an aftidavit that any persou or corj)oration 
properly of such judgment debtor, or is indebted to him in an amouot 
exceeding ten tlollars, the judge may, by an order, require mich penon- 
or corporation, or any officer or meinlier thereof, to appear at a speciHeJi 
time and plaee, and answer concerning the same. The judge may also, 
in his discretion^ require notice of such proceeding tj) be given to aaj 
party t^ the action, in such manner aainay seem tu bim proper. 

The proceedings mentioned in this section, and in section '2!)2, ir 
lie taken upon the return of an execution in i satisfied, issued upon 8 
judgment recovered in an action against joint debtors, in which sonM 
of ute defendants have not been served with the summons liy whick 
said action was commeui^ed, so far as relates to the joint property <a 
such debtors; and all actions by creditors, to obtAiii satisfaction (u 
judgments out of the property of joint delifars, are maintainable In 
the like manner and to the like efTect. These provistone shall apply 
to ail proceedings and actions now penditig, and not actually t«nui-' 
nated by any final judgment or decree. 

§ 295. Witnesses may he required to appear and testify on anyjw 
ceedings under this chapter, in the same matuier as upon the trial ef 
an issue. 

§ 296, The party or witness may be required to attend before ll« 
judge, or before a referee appointed by the court or j'ldge ; if before fcj 
referee, the examination shall be taken by the referee, and certified fc' 
the judge. All examinations and answers before a judge or refrN^ 
under this chapter shall be on oath, except tliat when a cor[)or>ti«L 
answers the answer shall be on the oath of an officer thereof. 

§ 297. The judge may order any properly of the judgment debtaTi 
' not exempt from execution, in the hands either of himself or any othe' 
person, or due to the judgment debt.or, to be applied toward the sail* 
faction of the judgment, except that the earnings of the debtor forhi* 
personal services, at any time within sixty days next iireccdinff tlw 
order, cannot be so applied when it is made to apjujar by tint deutof'a 
atfidttvit, or otherwise, that such earnings are necessary for the nso d 
a family supported wholly or partly by iiis labor. 

g 298. The judge may also, by order, appoint a receiver of tlift pr(^ 
erty of the judgment debtor, in the same manner, and with the Hits 
authority, as if the appointment was made by the court nccordinx' 
section 244. But before the apiRiintnient of such receiver, the jiwi! 
shall ascertain, if practicable, by the oath of the party, or olhenvl*i 
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TITLE 9. 

bether any other supplementary proceedings are pending against the ^^^ ^^ 
idgment debtor, and, if such proceedings are so pending, the plaintiff ijroperty; 
herein shall have notice to appear before him, and shall likewise have po?nnng* 
lotice of all subsequent proceedings in relation to said receivership. r®|®'fl^\,. 
lomore thaiione receiver of the property of a judgment debtor shall receiver ' 
le appointed. The judge may also, by order, forbid a transfer or other eSlJuoicJ 
Bspoetition of the property of the judgmeut debtor not exempt from court, 
sxeciition, and any interference therewith. 

Whenever the judge shall grant an order for the appointment of a 
leceiver of the property of the judgment debtor, the same shall be filed 
in the office of the clerk of the county where the judgment-roll in the 
iction or transcript from justice's judgment, upon which the proceed- 
ings are taken, is filed ; and the said clerk shall record the order in a 
book to be kejit for that purpose in his office, to be called " book of 
orders appointing receivers of judgment debtors," and shall note the 
time of the filing of said order therein. A cortilied copy of said order 
ihall be delivered to the receiver named therein, and he shall be vested 
fith the property and effects of the ju<lgment debtor from the time of 
fte filing and recctding of the order as aforesaid. The receiver of the 
jodgment debtor shall be subject to the direction and control of the 
court in which the judgmeut wiis obtained, upon which the proceedings 
ire founded; or, if the judgment is upon a transcript from justice's 
court filed in county clerk's office, then he shall be subject to the direc- 
tion and control of the county court. 

But before he shall be vested with any real proj)erty of such judgment 
Jebtor, a certified copy of said order shall also be filed and recorded in the 
dee of the clerk of the county in which any real estate of such judgment 
debtor sought to be affected by such order i.s situated, and also in the 
lice of the clerk of the county in which such judgment debtor resides. 

§299. If it appear that a person or corporation, alleged to have prop- Prorced- 
Irtyof the judgment debtor or indebted to him, claims an interest in inp/^upon 
Ifc property, adverse tiO him, or denies the debt, such interest or debt anoliu^ 
4all be recoverable only in an action against such person or corpora- jIJo^K^rtv 
Son by the receiver ; but the judge may, by order, forbid a transfer or oV denial' 
•ther disj>osition of such property or interest till a sufficient opportu- elineJi^S 
lity be given to the receiver to conmience the action, and prosecute the j>»<|jfinent 
■me to judgmeut atid execution ; but such order may be modified or ' *'*^^°^* 
feolved by the judge granting the same, at any time, on such secu- 
% a^i he shall direct. 

s30(). The judge may, in his discretion, order a reference to a ref- Keference 
^agreed upon by the parties or appointed by him to report the evi- **>' J"*^'****- 
fee or the facts, and may in his discretion appoint such referee" in 
fte first order or at any time. 

§3<)1. The judge may allow to the judgment creditor, or to any party costs of 
H> examined, whether a party to the action or not, witnesses' fees and }ng.*^**®^" 
fcbursements, and a fixed sum in addition, not exceeding thii'ty dol- 
fcw, as costs. 

§Jil)2. If any person, party or witness, disobey an order of the judge Disobeai- 
* referee, duly served, such person, i)arty or witness, may be punished J)"*iJ!r*!* 
ly the judge as for a contemi»t. And in all cases of commitment under how pan- 
fe chapter, or the act to alM)lish imprisonment for debt, the person '****^*^* 
Committed may, in case of inability to ]>erform the act required, or to 
5'idrire the imprisonment, be disirharge*! from im])risonm<Mit, by the 
Jonrt or judge committing him, or the court in which the judgment 
*Jis rendered, on such terms as may be just. 
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The same coats Bhall be allowed to tlie plaiiitilf in proof 
chapter two, title twelve of the second part, of tbls Code (*ectiCMt8l 
ti 381), as upon tho oouiniencenjeut of an action. 
Aridiiioii' § 8U8. In addition to thetie nllowancee there (shall l>e allowed ti 
Snoc'."" plaintiff, npoii the recovery of judgment by him, in any action fo 
partition of real propert.y, or for the foreclosure of a niortjra^, 
any action in which a warraut of attnchiiient has been issued, c 
adjudication upon a will or otlier instruineDt, in writjn^, and 
ceedings to compel the deteriui nation of cluiius to real |>Top( 
sum of ten per cent on the recovery, as in the next section prf" 
for any amount uot exceeding two hundred dollars ; an additional .{ 
of live per cent for any additional amount not exceeding four huiK 
dollars; and an additional sum of tvM per cent for any ndditit 
amount not exceeding one thousand dollars. 

And in the actions iiboved named, if the same shall be settled 
judgment thcrciurlike allowances upon ihe umount. paid or sc 
upon such settlement, at one-half the rates above spccitied, 
Poreeni- § 309, These rates shall be estimated upon the value of the pr 
e^l>ut^ claimed or attached, or affected by the udjndiL*atiou upon the 
vi. instrument, or sought to lie partitioned, or the amount, found dt 

unpaid upon the mortgage in an action for foreclosure, And when 
it shall he neeeasaiy to apply to' the court for un order eiiforcingl 
payment of any installment falling due. aft#r judgment, iu an m' 
for foreclosure, the plaintiff shall be entitled to the rate of altowaiic 
the last section prescribed, but no more in ihe aggregate tJian If 
whole amount of the mortgage had been due when judgment vri 
entered. Such amount of vidne must be dt-tenuiTied by ihw court m by 
the commissioners, in case of actual partition. In ditlicult and extra- i 
ordinary' ca«es, where a defeu&e has been interposed, or in such rtaeS 
where a trial has been had, and in actions or tiroeeedings for the iwrti' 
tion of real estate, the court may also, in its aiscretion, make a furtJieT 
allowance to any x>arty, not exceeding Bve per cent upon the ttuiiiiiii* 
of recovery, or clanu or subject-nmtter involved. And in an uctiuti fi>r 
the furetloflcire of a mortgage, tie court may make a like allowance, tiO* 
exceeding two and a half per centum, nor the aggregate sum of [«f 
hundred dollars, nor shall.a greater sum than fifty dollars be tharj^e*! 
by or allowed to any sheriff, refei-ee or other officer for his fww. |«r-' 
centage or services for any sale under a decree or jiidgmoot of fnw 
closure. But in no action whatever shall an allowance of more timi* 
two thousand dollars be made to any party, or to all the parties, if mot*? 
than one on eitlier side. 
Cojwbow g 311. The clerk shall insert in the entry of judgment, on the ajipU- 
Mit^i In cation of the prevailing party, upon live days' {lotico to the other* 
judgnmui. except when the attorneys reside in the same city, village or town, and 
then u[ion two days' notice, the sum of the allowances for costft, a--> pro- 
vided by this Code, the necessary disbursements, including Uie foes af 
officers allowed by law, the fees of witnesses, tlte reasonable r-mtipeu- 
satlou of commissioners in taking de|H)«itions, the fees of referees, nud 
the expense of printing the piipere for any hearing when refjuired hy 
a rule of the court. The disbursements shall be stated in detuiil, aiiu 
verified by affidavit. A cojiy of the items of the' costs and disbiinsfr* 
tueut«tihall lie served with the notice cf adjustment. 

Wliencver it shall be necessary to adjunt cOHts in any intcrliH'ub»y 

Eroceeding in an action, or in any special priK-eedings, the siuiti' sluUl 
e adjusted hy the judge before whom the same may be hi-^ird, "r <>>■• 

atks 
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2. When a jud^fment shall be affirmed in part and reversed in part. 

§ 307. When allowed, costs shall be as follows : 

1. To the plaintiflF, for all proceedings before notice of trial inactions Amount 
where judgment for failure to answer ran be taken without application Unowed. 
to the court, fifteen dollars ; where judgment can only be taken on such 
application, twenty-live dollars; for all proceedings after notice of and 
before trial, fifteen dollars ; for each additional defendant s»»rved with 
process, not exceeding ten, two dollars, and for eacli necessary defend- 
tnt in excess of that number, served with process, one dollar. 

2. To the defendant, for all proceedings before notice of trial, ten 
dollars ; and for all proceedings after notice of and before trial, fifteen 
dollars. 

3. To either party, where a new trial shall be had, for all proceed- 
ings after the granting of and before such new trial, twenty-five dol- 
kw; for attending ui)on and taking the deposition of a witness condi- 
tionally, or attending to perpetuate his testimony, ten dollars; for 
drawing interrogatories to ainiex to a commission for the taking of tes- 
timony, ten dollars ; for attending the examination of a party before 
trial, ten dollars ; for making aiid serving a case, or case containing 
exceptions, twenty dollars, exce|)t that wliere the case shall necessarily 
enitain more than fifty folios, there shall be allowed ten dollars in 
•ddition thereto ; and for making and serving amendments thereto, 

[kn dollars. To the plaintiff, for the appointmetit of a guardian of an 
infant defendant, ten dollars ; but no more than ten dollars shall be 
iUowed for the appointment of guardians in any one action. To the 
pbdutiff for procunng an order of injunction, ten dollars. 

4. To eith'^r i>arty for the trial or an issue of law, twenty dollai-s ; 
jftr every trial of an issue of fact, thirty dollars; ancl where the trial 
[Aall necessarily occupy more than two days, t^n dollai-s in addition 
[ihereto. 

5. To either party on appeal, except to the court of appeals, and 
ttcept ap]>eals in the. cases mentioned in subdivisions 1, 3, 4 and 5 of 
lection 349, and except in cases mentioned in the second paragraph of 
■Brtion 344, before argument, twenty dollars ; for argument, forty dol- 
to: and the same costs shall be allowtxl to either party before argu- 
■eiit and for argument on application for judgment, upon s])ecial ver- 
fift, or ujion verdict subject to the opinion of the court, or for a new 

I trial on a case made, and in cases whore ex<'e]»tions are ordonvl to b-? 
learf. in the Srst instance, at a general term, under tlie precisions of 
ttctioii i'^;5. 

6. T*"* either party on appeal to the court of appeals. Wforo artru- 
Beiit. thirty dollars; for argument, sixty dollars ; and when a Jud::- 
Bieiit is aiiirmed, the court mav, in its discretion, also :nvar*l daniaiTos 
for the delay, not exceeding ten per cent on the am«»';v.r of r\w •■;1;,- 
jMut : for preparing and serving a case, or car^e ionT;iiiui;g o\t\ j'u»!-s. 
ina^iT-al'? Tf» the court of ai)peals, twenty doUais. 

7. Ti- *-irh»fr party, for every «"ircuit or term, not exscevliii: rlvo oir- 
cuix &!.d five special and five general terms, a: whioli '^w ^mi^o !< 
nec*r*-ariiy f-ji the calendar and is not tried, or i«- ;^^>':v^';ovl bv »'r\ler 
oflLe rmit:, ten dollars; and for every term not evooxi-iVj; \^>\ evlad- 
injf the Vrr: a: which the cause is arir\ied in 'lie \e:;!' v^r' .i-*;vi'>, ten 
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not be recovered of the people till after execution issued therefor against 

Hucli private ])arty, and returned unsatis^fied. 
o-tH in v< :^2(). In an action prosec4ited in tlie name of the people of this8ta.te 
by^ih"'^ f^^J* ^^'*^ recovery of money or property, or to estjiblish a right or claim, 
iKopic. fov the benefit of any county, city, town, village, corjwratiou or person, 

co>ts awanlod agaiii.'^t the }»hiintitf, shall be a charge against the party 

for whose benefit the action was prosecuted, and not against the people. 
CostH 55^^21. In actions in which the cause of action shall, by assignnieut 

aSilfnet' after the commencement of the action, or in any other manner beconie 
orartloii ^^'^' pn)])erty of a person not a i)arty to the action, such person shall 
urxi'v Im* liable for tlie costs in the same manner as if he were a party, aud 
brnu/?ht. piiyment thereof may be enforced by attachment. 
Costs «m 55822. Upon tlie settlement, before judgment, of any action, men- 
ment.'* ticmed in section 804, no greater sum shall be demanded from the 

defendant as costs, than at the rates prescribed by that section. 



TITLE XI. 

0/ apptals in cicil adions. 
CUAPTER V. 

AP1»E;VL TO TIIK COrRT OP COMMON PLKA.S FOR THE CITY AND COUNTY OP 
NEW YORK, OR TO A COUNTY COURT, FROM AN INFERIOR COURT. 

Kxi.^tins 55 851. All statutes, now in force, providing for the review of judg- 
pcuIc'l nient in civil cases, rendered by courts of justices of the peace, by the 
marine court of the city of New York, by the justices' courts in the 
city of New York, by the municij»al court of the city of Brooklyn, and 
by tlie justices' courts of cities, and regulating the practice in relation 
to .*<uch review, are repeale<l ; and hereafter, the only mode of review- 
ing such judgments shall be an appeal, as ju'escribed by this chapter. 
iN;yi«'\v fj 802. Whcu a judgment shall have been rendered by the general 

iniMH-" term of the marine court of the city of New York, or by a justice of a 
uiw nini. justin^s court of that city, the a]»peal shall be to the court of eommou 
pl(»as for the city ami county of New York. 

Tlii* a|)peal from the general term of the marine court prescribed 
herein shall be from an actual determination at such general terra 
only, and ^hall be taken within twenty days after judgment by such 
general tiM-m. In the city of Buffalo, the appeals from the courts of 
ju.*-!iee.s of said city shall be to the superior court of said city. When 
rendered bv any of the other ct>urts enumerated in section 851, the 
appeal shall W to the county court of the oninty where the judgment 
w.M-^ liMulered. On such appeal, when the amount of the claim or 
clJliln^ lor which judgment was demanded by either party in his plead- 
iiiL^s in till* court belt>w shall exceed fifty dollars, or when, in an action 
lo iee«»vt»r tlii» po>ses>ion o\' }»ersonal property, the value of the proj>- 
erlv ji> !i>se>>t»<l and ihe damnce^ iecovt*red shall exceed fiftv dollars, 
e\»hi.«^i\t» of e^^^ls, a new trial vshall be had in the county court in the 
roliowioL: appellate cases: 
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1. When the judgment was rendered upon an issue of law joined 
between the parties. 

2. When it was rendered upon an issue of fact joined between the 
parties, whether the defendant was present at the trial or not. 

And when the appeal is to the superior court of Buffalo, in the cases 
in which, by the terms of this section, a new trial may be had, such 
new trial shall be had in the said superior court. 

Pronded, however, that the appellant may, in cases where the amount 
for which judgment is demanded by either party in his pleadings 
exceeds fifty d(>llars, or where, in an action to recover the possession 
of personal property, the value of the ]>roperty as assessed and the 
damages recovered shall exceed fifty dollars, exclusive of costs, state 
in the notice of appeal that such appeal is taken upon questions of law 
only, in which case a new trial shall not be had in the appellate court, 
but the appeal shall be heard and determined in the same manner as 
if such amount or said value and damages were fifty dollars or under. 
Provided, however, that in the city and county of New York appeals 
from the marine and divstrict courts shall be taken and heard, and 
returns made in the same manner as heretofore. 

§ 853. The ap[)ellant shall, within twenty days after judgment, serve Appeal, 
a notice of appeal stating the grounds upon which the appeal is fimnded. 
If the judgment is rendered upon process not pei*sonally served, aiui 
the defendant did not appear, he shall have twenty days, after per- 
Bonal notice of the judgment, to serve the notice of appeal provided for 
in this and the next section. 

§354. The notice of appeal must, within the same time, be served Notice of 
on the justice, i)ersonally, if living and within the county, or on his cK? ' 
clerk, if there be one, and on the res[M)ndent, personally, or by leaving security, 
it at his residence, with some person of suitable age and discretion ; or 
in case the respondent is not a resident of such county, or cannot, after 
dne diligerure, be found therein, in the same manner, on the attorney 
or agent, if any, who is a resident of such county, who appeared for 
the respondent on flie trial ; and if neither the respondent nor such 
agent or attorney cati be found in the county, the notice may be .served 
on the resjwndeut by leaving it with the clerk of the appellate court, 
and the appellant must, at the time of the service of the notice of 
appeal on the justice, or on his clerk, as herein provided (except in 
cases of appeals from the district courts in the city of New York, and 
the general term of the marine court of the city of New York), pay to 
such justice or clerk the cost of the action, included in the judgment, 
together with two dollars costs of the return, which shall be included 
in the ju<lgment for costs on reversal. In all cases of a])peal from the 
general term of the nmrine court of the city of New York, and from 
the district courts of the city of New York, to the court of common 
pleas for the city and county of New Y'^ork, the ai>pellant shall, at the 
time of the service of the notice of appeal, pay to the clerk of the 
marine court, or to the justiije or clerk of the district court, two dollars, 
as cost^ of the return to siich court of conmion pleas, which cc»>t# so 
paid shall be included in the judgments for costs, in case the judgment 
of the court below shall bo reverjsed ; and the apiH'llant ^hall ah-so exe- 
cute, on the api>eal, a written' undertaking on his ]>art, with one or 
more sufficient sureties, to the effect that the appellant will pay :,.! 
COSTS, disbursement's and extra costs, awarded agains^t him in the ivv.tt 
below, if such judgment shall l>e affirmed by the apiH^llate coutt* on 
such a£»peal, together with all costs and damages which may Iv n\\:vivi?d 



against him thereon; such Bnroties to justify in donble the amomit 
Bpecilied in the iinilertakiiig; swh niidertakiiig aiitl the BiiHicieucy of 
HiB sureties !« he approved by the juslice of the t'ourt below, or ode of 
the Judges of the court of commou pleas, or the appellant may d^pont 
with tii« clerk of the comt of common pleas the costs, dibhurtieiueritg 
end extra cotitt^, included in the judgment in the court below, aiiii the 
sum of fifteen d()llttrS to meet any costs that may he awarded agumt 
hink iu such appeal ; and such appeul from the general term of tlie 
marine court and th^ dietriirt conrt shall be inefl'ectiial, unless withiu 
the Time sperifled for bringing the ajipetil the appellant execute such' 
undertaking, or make sudi deponit ; the undertaking, when exer;iited 
and approved, to bt filed with the clerk of the court of common pleas; 
the amount so deposited shall be repaid by said clerk to th« npnellKnt, 
if he succeed on the appeul ; and, in case the jndgmciit be amnued, 
the said clerk shall, after execution is issued, pay over the amount eo 
depo!<ited to the respondent, which shall be credited on tlie exm'ntioii 
iasued on the judgment of athrmiuice, to the extent thereof, and ibe 
balance, if any, on the execution issued on the judgment appealed 
from. 

siayorcx- § 355. When, by the terms of section 352, the appellant is entitled 

eiiuiiim. jg ^ ,|g^^ (j.j^j jjj jjj^ appellate court, he slmll, at the time of tukinf^hie 

&{ipeal, and in all other cases, if he desires a stay nf execution of tlie 

judgnjenti give security as provided in the next section. 

I'liiipr- § 356. The secnrity shall be a writlen undertaking, executed by one 

wkiiig. op more sufficient suriilic-, n]i[.iii\ -'d l>y the county judge, or by die 

court below, to the eHVii ;li:ii. il' Jn'l-uieiit lie renderol against tit' 

appellant, and execiiti..ii ilni' , l..^ i- tinned unsatisfied, in whole « 

in part, the sureties will j-iiv tlu^ riiinnint iinsatiefled. 
SS&on"' S ^57- The delivery of i.h'e undertaking to the court below shall rtiy 
the issuing of execution ; or, if it have been issued, the service of B' . 
copy of tlie undertaking, certified by the court below, upon the officer 
holding the execution, shall stay further proceedings thereon. 
jD«^ °' § 358, Where, by reason of the death of a justite of the peace, (* 
' ^' his removal from the county or any other cause, the uudertabiuff DO 
the appeal cannot be delivered to him, it shiiU be filed with the clerk' 
of the appellate court, and notice thereof given to the respondent,"*' 
his attorney or agent, as provided in section 354; it shall thereupon 
have the same effect as if delivered to the justice. 
RuiwiUui. g 358, When, by reason of the death of a justice of the peace, Of 
his absence from the county, or any other cause, the notice of u[>[ieal 
cannot be sensed as provided by section 353, it may be served by lead- 
ing the same with the clerk of the county. 

§ 360. The court below shall thereupon, after ten days, and wilhiH 
thirty days after service of the notice of apgieal. make a return to lh« 
appellate court of the testimony, proceedings and judgment, and filo 
tlie same in the appellate court. The retuni may lie com|ielled by 
attachment. But no justice of the peace shall be bound to m«k« »' 
return unless the foes prescribed by the last section of this chapter ha 
paid on the service of the notice of appeal ; provided, however, that in 
cases where iJie amount for which judpnent is demanded by either 
party in Ids pleadings in the court tfelow exceeds fifty dollars, nr 
where the vahie of tlie projierty recovered, as appears from the verdicB 
or judgment, shall exceed fifty dollars, the testimony need not bu 
returned ; but in .such case the cnnrt below shall return the pruc'-ss iij ' 
which t.hn action was ciimmenced, with the proof of service thei-eof, oiiA' 
37(1 
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ihe pleadings or copies thereof, the proceedings and judgment, together 
jrith a brief statement of the amount and nature of the claim or claims 
itigated by the respective parties, and in all cases the notice of appeal 
ihail be annexed to the return ; but in cases where the appellant shall, 
n accordance with the provisions of section 352 of this act, state in the 
lotice of appeal that such appeal is taken upon questions of law only, 
he court below shall return to the appellate court the testimony, pro- 
feedings and judgment. 

§8()1. When a justice of the peace, by whom a judgment appealed Jastice 
:r«m was rendered, shall have gone out of office before a return is onice. 
jrdered, he shall, Tievertheless, make a return, in the same manner, 
iiid with the like effect, as if he was still in office. 

§ 3()2. If the return be defective, the appellate court may direct a Further 
further or amended return as often as may be necessary, and may "-''"*■"• 
compel a compliance with its order by attachment; and the court shall 
always be deemed open for these purposes. 

§8ft8. If a justice of the peace, whose judgment is appealed from, jpstice 
shall die, become insane, or remove from the State, the appellate court ^^^l* J,"" 
may examine witnesses, on oath, to the facts and circumstances of the ab«*ent. 
trial or judgment, and determine the appeal, as if the facts had been 
returned by the justice. If he shall have removed to another county 
within the iState, the appellate court may compel him to make the 
return, as if he w^ere still within the couAty where the judgment was 
rendered. 

§ 3t54. If a return be made, and the appeal is from a judgment Noticing 
where a new trial may not be had, as provided by this chapter, it may jJJI.'^.'inJ?'' 
be brought to a hearing at a general term of the appellate court, upon (iiJiiii6s-* 
notice by either party of not less thaTi eight days. It shall be placed peai";*new 
upon the calendar, and continued thereou without further notice until t»i»*i* 
finally disposed of. But if neither party bring it to a hearing before 
the end of the sec'ond term, the court shall dismiss the appeal, unless 
it continue the sauie by special order for cause shown. If the appeal 
is from a judgment where a new trial may be had, it may be brought 
to a hearing or trial at any term of the county court, at which a petit 
jury shall be summoned to attend, upon the same notice as provided 
for actions in the supreme court; at least eight days before the court, 
the party desiring t/O bring oti the appeal shall serve a note of issue on 
the clerk, and the clerk shall thereupon enter the cause on the calendar 
according to the date of the return. And the provisions of this chapter, 
^ora new trial, shall ai)ply as well to appeals heretofore taken and now 
pending as those hereafter to be brought. 

§365. The appeal shall be heard on the original papers, or certified Pap«raoii 
•copies thereof, and no copies thereof need be furnished for the use of 
the court. 

§ 36(3. Upon the hearing of the a])peal, the appellate court shall give Juci^. 
judgment according to the justice of the case, without regard to tech- l"f^l'' 
nical errors and defects which do not affect the merits. In giving K»veii. 
judgment, the court may affirm or reverse the judgment of the court 
^\ovf, in whole or in ])art, and as to any or all the parties, and for 
wrors of law or fact. If the appeal is founded on an error in fact in 
the proceedings, not affecting the merits of the action, and not within 
the knowledge of the justice, the court may determine the alleged error 
in fact on affidavits, and may, in its discretioTi, inquire into and deter- 
nune the same upon examinatioti of the witnesses. If the defendant 
failed to appear before the justice, and it is shown by the affidavits 
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served by the appellant, or otherwise, that manifest iiijtieture has been 
done, and he satis Far f^orily exrtises his default, the corirt, may, in ita 
discretion, set aside or miapend judgment, and order a uew trial before 
the same or any other justice in the same county at snch time and 
place and on such terms as the court may deem proper. Where n new 
trial shall be ordered before a justice, tlie parties reiiist ajipear before 
)dm according to the order of the court, and the same |iroceedinj^ mtiHt 
thereupon be had in the action as on the return of a summons person- 
ally served. If the appeal shall be from a judgment in which a new 
trial may be had as in this cliaptflr provided, the court shall proceed to 
the bearinjr of the cause, if the issue joined before the justice was an 
issue of law, or to the trial thereof by jury, if such issue was ujHin a 
question of fact,, 

1. If the issue joined before the justice waa an issue of law. the court 
shuli render judgment thereon according to the law of the caae ; and, 
if such judgment be agaiust the pleadings of either party, an amend- 
ment of sudi pleading may be allowed ou the same terms and in like 
case as pleadings in actions in the supreme court; and the court may 
thereu[rou require the opposite party to answer &uch amended plead- 
ing or join issue thereon, as the case may require, summarily. 

2. If upon an appeal in an issue of law the court should adjudge thfl 
pleading camEilained of to be valid, it shall in like manner require the 
opposite party summarily to^nawer such pleading or Join issue iheroon, 
as the case may require. 

5. Upon an issue of fact being so joined, the court shall proceed to 
bear the same tned by a jury iu the same manner as issues joined in 
the supreme court, 

4. Every isaue of fact so joined or brought ujwti an appeal ahall be 
tried iu the same manner as in actions commenced in the supreme 
court. 

6. The court shall have the same power over its own deter mi nations 
and the verdict of the jury, and shall render judgment thereon in the 
same manner as the supreme court in actions pending therein, and 
may allow either party to amend his pleadings u{>on such terms as shall 
be just in cases where a new trial may l>e had, as in this chapt^er pro- 
vided ; and in any such appeal, on which a new trial is to be bail, either 
party may, at any time before trial, serve njion the opposite party an 
olfer, in writing, to allow judgment to l>e taken agaiust him fur the 
sum or pro]:erty, or to the effect in such offer specified, and with or 
without costs, as said otfer shall specify. If the party receiving such 
offer accept the same, and give notice thereof in writing within ten 
days, he may file the return and offer, with au atiidavit or service of 
notice of acceptance thereof, and the clerk shall thereupon ent«r ju<^^ 
ment according to said offer. And, if the party making such offer 
shall have given au undertaking upon the appeal, the parties exe- 
cuting such undertaking shall be liable thereon for the payment of the 
judgment entered by virtue of said ol^'er. If the notice of ai-ceptaiice 
be not given, the otTer is to be deemed withdrawn, and cannot he given 
in evidence. And if the party to whom such offer is made fail to obtain 
a judgment more favorable to him than that specified in .^aid offer, 
then he shall not rei-over costs, but must pay the other party's eonts 
from the date of the service of the offer. 

fl. Kilher party may move for a new trial iu said court ou a rase or 
exception, or otherwise, and such motion may he made before or after ' 
judgment has beeu entered, and the provisions of this act in relation 
372 
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to the proceedings on receiving the verdict of a jury, exceptions to the 
decisions of the court, making and settling case and exceptions, motions 
for new trials, and making up the judgment-roll in the supreme court, 
are hereby maile applicable to all appeals brought up for trial, as in 
thi» chapter provided. 

§ 367. To every judgment upon appeal there shall be annexed the J^^k- 
return upon wliich it was heard, or a certified copy thereof, the notice *"^° '^^ 
of appeal, with any oifer, verdict, decision of the court, exceptions, 
case and all orders and papers in any way involving the merits and 
necessarily affecting the judgment, which shall be filed with the clerk 
of the court and shall constitute the judgment-roll. 

§8(38. If the judgment be affirmed, costs shall be avrarded tx) the Award of 
respondent. If it be reversed, costs shall be awarded to the appellant. *^^*'^^' 
If it be affirmed in part, the costs, or such part as to the court shall 
seem just, may be awarded to either party. 

§369. If the judgment below, or any part thereof, be paid or col- Restita- 
lected, and the judgment be afterwards reversed, the appellate court '***"" 
shall order the amount paid or collected to be restored, with interest 
from the time of such payment or collection. The order may be 
obtained on proof of the facts made at or after the hearing, upon a 
previous notice of six days, and if the order shall be made before judg- 
ment is entered, the amount may be included in the judgment. 

§370. If, upon an appeal, a recovery be had by one party, and costs scttin/? off 
be awarded to the other, the aj)pellate court shall set off the one against recovery, 
the other, and render judgment for the balance. 

§371. Costs shall be allowed to the prevailing party in judgments Cosuon 
rendered on appeal in all cases, with the following exceptions and lim- "i*^**^*^* 
itations: In the notice of appeal, the appellant shall state in what par- 
ticular or particulars he claims the judgment should have been more 
favorable t.o him. If he claims that the amount of judgment is less 
favorable to him than it should have been, he shall state what should 
have been its amount. Within lifteen days after the service of the 
notice of appeal, the respondent may serve upon the appellant and 
jnstice an offer, in writing, to allow the judgment to be corrected in 
any of the particulars mentioned in the notice of appeal. The appel- 
lant may thereupon, and within five days thereafter, file with the jus- 
tice a written acceptance of such offer, who shall thereupon make a • 
minute thereof in his docket, and correct such judgment accordingly, 
and the same so corrected shall stand as his judgment and be enforced 
accordingly; and any execution which has been issued upon the judg- 
ment appealed from shall be amended by the justice to correspond with 
the amended judgment ; and no undertaking given to stay execution 
shall be enforced for more tlian the amount of the coiTCcted judgment. 
If such offer be not made, and the judgment in the aj)pellate court bo 
more favoraV)le to the appellant than the judgment in the court below, 
or if such offer be made and not accepted, and the judgment in tlie 
appellate court be more favorable to the appellant than the offer of the 
[' respondent, the appellant shall recover costs ; provided, however, that 
the appellant shall not recover costs unless the judgment appealed from 
shall be reversed on such appeal, or be made more favorable to him, to 
the amount of at least ten dollars. If the otter be made and accepted 
by the appellant, the appellant shall recover all his disbursements on 
appeal, and all his costs in the court below. But the appellant shall 
not recover costs except as provided in this chapter. The respondent 
shall be entitled to recover costs where the appellant is not. 
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Wh^nev^r costs are awarded tu ibe appellant, he §hal] be oIlowM 
tax as [larfi thtTfcf the costs and fees paid to the justice oti mall 
the appeal, aa disburse me i its, iu addiiioii to the costs in the ap{>efl 
court; and wheu the judgment in th? suit before the justice waaagjT 
such appi>llant, he shall further be allowed to tax the costs iiicnn 
Mm, whic-h he would have been entitled to recoper in case the jiidj 
t>elow.had been rendered in his favor. If, uimn an appeal, a ret 
for any debt or damages be had by one party, and costs be awarda 
the ottier party, the court ahall set off such costs against such dellT 
damages, and render judgment for the balance. The following 1 
and costs, and no other, except fees of officers, disbursementfi ana \ 
iies:seB' fees, shall be alltiweil on appeal, to the party entitled to coad 
herein provided, when the new trial is in the county court. f 

For proceedings before notice of trial, ten dollars ; for all gubsetlli 

Sroceedings before trial, seven dollars ; for trial of an issue of law,j| 
ollara ; for every trial of an issue of fact, fifteen dollars ; for bm 
inenj: of a motKin for a new trial on a case or a bill of exceptions, g 
dollars ; in all cases, to either party, for every term not exceeding f 
at which the appeal is necessarily on the calendar and is not tried q 
not postponed by the court., seven dollars. In other appeals the c 
eball be as follows; To the appellant, on reversal, fifteen dollars 
the respondent, on the atfinuance, twelve dollars. If the judged 
appealed from be reversed in part and atfirmed asto the rosidue|>l 
amount of cost allowed to cither part,y i^hall be such sum aa the apf 
lat« court may award, not exceeding ten dollars. , If the appeal be fl 
missed for want of prosecution, as provided by section 3(54, no ti 
shall be allowed to either party. In every appeal the justice of J 
peace before whom the judgment appealed from was rendered ^ 
receive two dollars for his return. If the judgment be reversed fot 
error of fact in tha proceedings, not affecting the merits, costd sball 
in the discretion of the court. If, in the notice of appeal, the apjf 
lant shall not state in what particular or particulars he chiims the jiL 
ment should have been more favorable to faim, he shall not be entifl 
to costs unless the judgment appealed from shall be wholly revei^ 
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§H75. When a judgment shall be recovered against one or ntia 
several persons, jcintly indebted upon a contract, by proeeedind 
provided iu section 13(J, those who were not originally siiiunioiiw 
answer the complaint may bo summoned to show cause why I 
_ should not be biftnd by the judgment, in the same manner us if | 
had lieeu originally summoned. 

g SZH. Incase of the death of a judgment debtor afterjud;^ 
the heirs, devisees or legatees of the judgment debtor, or the tenJ 
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of real pioperty, owned by him and affected by the judgment, may, acbtor die 
after the expiration of three years from the time of granting letters hiarepro- 
testameiitary, or of administration upon the estate of the testator or may^be'^*'* 
inteatate, be summoned to show cause why the judgment should not be sunamon- 
enforced against the estate of the judgment debtor in their hands 
respectively, and the personal representatives of a deceased judgment 
debtor may be so summoned, at any time within one year after their 
appointment. 

S 377. The summons provided in the last two sections shall be sub- Form of 
scribed by the judgment creditor, his representatives or attorney, shall mammons. 
describe the judgment, and require the person summoned to show 
eause, vdthin twenty days after the service of the summons, and shall 
be served in like manner as the original summons. 

§ 378. The summons shall be accompanied by an affidavit of the Affidavit 

Eerson subscribing it, that the judgment has not been satisfied to his 2u2!"**"°' 
uowled^e, or information and belief, and shall specify the amount due 
thereon. 

§ 379. Upon such summons any party summoned may answer, within Party 
fhe time specified therein, denying the judgment or setting up any Sd°may 
defense thereto which may have arisen subsequently to such judgment, wwwer. 
and, in addition thereto, if the party be proceeded against according 
to section 875, he may make any defense which he might have made 
to the action if the summons had been served on him at the time when 
flie same was originally commenced, and such defense had been then 
interposed to such action. 

§ 380. The party issuing the summons may demur or reply to the Subse- 
iiiswer, and the party summoned may demur to the reply ; and the ceodu»^ 
isBaes may be tried and judgment may be given in the same manner 
as in an action, and enforced by execution, or the application of the 
Broperty charged to the payment of the judgment may be compelled 
(7 attachment, if necessary. 

§ 381. The answer and reply shall be verified in like cases and man- Answer 
Ber, and be subject to the same rules as the answer and reply in an f" *io^Srf. 
aetiou. ^ed. 
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Actions in particular cases, 
CHAPTER I. 

ACTIONS AOAIN8T FOREIQN CORPORATIONS. 



g 427. An action against a corporation, created by or under the laws when and 
of any other State, government or country, may be brought in the brought™ 
sapreme court, the superior court of the city of New York, or the court 
of commou pleas for the city and county of New York, in the following 



1. By a resident of this State, for any cause of action. 

2. By a plaintiff not a resident of this State, wlien the cause of action 
shall have arisen, or the subject of the action shall be situated, within 
this Slate. 
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eeira fc- § 428. The writ, of scire facias, the writ of quo warranto, ant , 
quo w»r- ceeding by information in the nature of quo warranto, are abolisj 
Soifahed ^'"^ '■''^ remedies heretofore obtainable in those forms may be obt« 

' by civil actions under the provisions of this chapter. But any ptocerf- 

ing heretofoie commenced or judgment rendered, or right acqiiiiei, 

shaH not he affected by such abolition. 

Aouoato § 42fl, An action may be brought by the attorney -general, in At 

ubiijiur" name of tlie people of this State, wlienever the legislature shall sn dined 

agiunst a corporation for thu purpose of vacating or annulling the I 

of incorporation, or an act renewing its corporate eKistence, on I 

ground that such act or renewal was procured upon some frandiilf 

suggestion or concealment of a material fact by the persons in« 

porated, or by some of them, or with their knowledge and cimseiit 

Action to i^ 430. An action maybe bi-ought by the attorney-general, in t 

"ofuora- ii*'ne of the people of tliis State, on leave granted by Ihe suprei 

tion. court, or a judge thereof, for tlie purpose of vacating the charter 

annulling the. existence of a cor^mrution, other than municipal, w)il 

ever Buch corporation shall, 

1. Offetid against any of the provisions of the act or acts creatii^ 
altering or renewing such corporation ; or, 

2. Violate the provisions of any law, by which snch corporation shlS 
have forfeited its charter, by abuse of its powers; or, 

3. Whenever it shall have forfeited it8 privileges _or franchises l» 
failure to exercise its powers ; or 

4. Whenever it shall have done or omitted any act which amoimtatff 
a surrender of its corporate rights, privileges and franchises ; or, 

5. Whenever it shall exercise a franchise or privilege not conferwd 
upon it by law. 

And it shall be the duty of the attorney-general, whenever he ebiU 
have reason to believe that any of these acts or omissions can be estolK 
lished by proof, to apply for leave, and, upon leave granted, to bruif 
the action in every case of public interest, and also in every other cju* 
in which satisfactory security shall l*e given, to indemnify iJie [>eopl6 
of this ytate against the costs and expenses to be iuciirred thereby, 
i/eave. g 431. Leave to bring the action may be granted upon the applioi- 

ouned. *'"*" "f *''^ attorney-general ; and the court or judge may, at discre- 
tion, direct notice of such a|ijili cation to be given to tlie corporalioii W 
its officers, previous to granting such leave, and may hear the corpoK* 
tion in opposition thereto. 
Anion by § 432. An action may bo brought by the attorney-general in fill 
fcn™!^ name of the people of this State, upon his owii information, oriipw 
the complaint of any private party, against the parties offending in !)• 
following cases: 

1. When any person shall usurp, intrude into, or unlawfully hold* 
exercise any public office, civil or military, or any franchise within tW* 
State, or any office in a corporation created by tlie authority of iki* 
State ; or, 

2. When any public oiiicer, civil or military, shall have done W^ 
fered an act which, by the provisions of law, shall make a forfeititn* ' 
hia oiEce; or, 
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?ABT n.] ACTIONS IN PARTICULAR CASES. §§ 433-438. 

_^_^ TITLE 18 

3. Wlien any association, or number of persons, shall act within this 
State as a corporation, witliout being duly incorporated. 

§ 433. An action may be brought by the attorney-general, in the Action. 
lame of the people of this Htate, for the purpose of vacating or annull- JJoJ^"'^"^ 
ng letters patent, granted by the people of this State, in the following brought ; 

"ASes • letterd 

1. When he shall have reason to believe that such letters patent were patent. 
>btaiiied by means of some fraudulent suggestiou or concealment of a 
DiAterial fact, ma<le by the person to whom the same were issued or 
Diade, or with his consent or knowledge ; or, 

2. When he shall have reason to believe that such letters patent were 
isBiied through mistake, or in ignorance of a material fact; or, 

3. When lie shall have reason to believe that the patentee, or those 
claiming under him, have done or omitted an act, in violation of the 
terms and conditions on which the letters patent were granted, or have, 
by any other means, forfeited the interest acquired under the same. 

§434. When an action shall be brought by the attorney-general by Relator to 
virtue of this chapter, on the relation or information of a person having ljjpia?n? 
an interest in the question, the name of such person shall be joined ^i^- 
vrith the peojile as plaiiititi', and in every such case the attorney-gen- 
eral may require, as a condition for biinging such action, that satisfac- 
tory security shaft be given to indemnify the [leople of this JState against 
the costs and expenses to be incurred thereby ; and in every case where 
«uch security is given, the measure of the compensation to be jiaid by 
«uch person or persons to the jatorney-general, shall be left to the 
agreement of the parries, express or implied. 

§ 435. Whenever such action shall be brought against a person for Compiaint 
usurping an office, the attorney-general, in addition to the statement or*iefend- 
of the cause of action, may also set forth in the complaint the name of ^"Vfo?^' 
the person rightfully entitled to the office, with a statement of his right uHiirpiug 
thereto, and in such case, upon pn^of by affidavit, that the defendant **'**^®* 
has received fees or emolument's belonging to the office, and by means 
of his usurpation thereof, an order may be granted by a judge of the 
supreiae court, for the arrest of such defendant and holding him tx) bail, 
and thereupon he shall be arrested and held to bail, in the manner and 
with the same effect, and subject to the same rights and liabilities, as 
in other civil actions where the defendant is subject to arrest. 

§430. In every such case, judgment shall be rendered upon the right Ju'^ffment 
of the defendant, and also upon the right of the party so alleged to be tloil!*^ "*' 
entitled, or oi»ly upon the right of the defendant, as justice shall 
require. 

§ 437. If the judgment be rendered upon the right of the person so A^Rump- 
alleged to be entitled, aiul the same be in favor of such person, he shall Hee.cu^^' 
be entitled after taking the oath of office and executing such official byrei»uir, 
^nd as may be re^piired by law, to take upon himself the execution jUl^'ment 
)f the oifice, and it shall be his duty, immediately thereafter, to demand "J,J["*****' 
rf the defendant in the action, all the books and papers in his custody 
>r within his power, belonging to the office from which he shall have 
)een excluded. 

§438. If the defendant shall refuse or neglect to deliver over such Procowi- 
X)oks or pa[)ors, pursuant to the demand, he shall be deemed guilty iSfai^to^" 
►f a misdemeanor, and the same proceedings sRall be had, and with iIj;[|i®gto 
he same effect, to compel delivery of such books and papers, as are 
prescribed in article 5, title 6, chapter 6, of the first part of the Revised 
itatutes. 
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Damngpsi § ^^^' ^*' .ii"'^"iP"t ^ rendered upon the right of the person » 
how ™- ' alleged to be entitled, in favor of such person, he may rofover, by 
ootered. ^gt-ion, the datunges which he shall have siiataiiied. by reason of the 
ueinpation by the defendinit of the office, from which amh defeuaant 
has been excluded. 
Acuon g440. Where several persona claim Ib be entitled to the same offiee 

tov'n-ni or franchise, one action may be brought against all such persons, in 
Sll^™*?)) order to try their respective rights to sm-h office or franchise. 
Awaniof 8^41. When a defendant, whether anatural person or a corporation, 
K''u»u'rp- ^g'""^'' whom siifh action shall have been brought, aliall be judged 
ingoflioc. guilty of usurping or intruding into, or unlawfully holding or exercis- 
ing any office, franchise or privilege, judgment shall be rendered ihat 
such defendant be excluded from such office, franchise or privilwpe, 
and also that the plaintiff recover costs against sucli defendutit. The 
court may also, in its discretion, fine such defendant a sum not excfi«<]- 
ing two thousand dollars, which fine, when collected, shall be paidinto 
the treasury of the State. 
J'ldKmeni g441i. If it shall be adjudged that a corporation, against which M 
Aimni. action shall have been brought, pursuant to this chapter, has, bf 
j*jl^j^. neglect, abuse or surrender, forfeited its corporate rights, privilegsa 
ntioB. and franchises, judguieut shall be rendered, that the corporation b« 
exi'luded from such corporate rights, privileges and fifnchiaes, and that 
the corporation be dissolved. 
Ooaii §44!{. If judgment be rendered in such action against a corporation, 

Mrjwra- or againsl. persons claiming to be a corporation, the court may cauM 
Uuiiaor the costa therein t«be collected by execution againsUhe persona claim- 
SBitnlng iiig to he a. corporation, or by attaeliment or process against the directr 
1" h^B w °^ "' other officers of such corporation. 

coMbJiiwI. §444. When such judgment shall be rendered against a coritoration, 

UeHirsin' the court shall have the same power to restrain the corporation, to 

M?!on[re- appoint a receiver of ila property, and to take an account, and mtko 

cHitar. distribution tiiereof among it« creditors, as are given in article 3, titlo 

4, chapter 8, of the third part of the Revised Statutes ; and it shall be 

the duty of the attorney-general, immediately after the rendition d 

such judgment, to institute proceedings for that purpose. 

FiutiE §445. Upon the rendition of such judgment against a cxtrporationi 

rlpfr"°"'" or for the vacating or annulling of letters patent, it shall be the doty 

«gniii"t of the attorney-general to cause a copy of the judgment-roll to I* 

oori)or»- fQp|.^^j,[, jj]j,j j,| (ijg oifice of the secretary of stat*. 

Entry of §446. Such secretary sliall thereupon, if the record relate to letteW 

iwliiiiiig'' patent, make an entry in the records of the commissioners of the land 

toluitcra office, of the substance and effect of such judgment, and of the tiffl* | 

"" " " when the record thereof was docketed, and the real property grantail 

by such letters patent may thereafter be disposed of by such commi*' 

sioners, in the same manner as if such letters patent had never been 

issued. 

AoUnns §447. Whenever, by the provisions of law, any property, real or pe^ 

ihUanTnr BOual, shall be forfeited to the people of this State, or to any officer foi 

io^ev^a t'lsi'' "^^' *" action for tlie recovery of such property, alleging tht 

iiio. " " ' grounds of the forfeiture, may be brought by the proper officer, in tj" 

supreme court, 
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.] ACTIONS IN PARTICULAR CASES. §§ 448-456. 

TITLE 13. 

CHAPTER III. 

ACTION FOR THE PARTITION OP REAL PROPERTY. 

\ The provisions of the Revised Statutes relating to the parti- Revised 
lands, tenements and hereditaments, held or possessed by joint amliica- 
, or tenants in common, shall apply to actions for such partition bietoac- 
) under this act, so far as the same can be so applied to the sub- partiuon. 
md subject-matter of the action, without regard to its form. 

CHAPTER IV. 

TO DETERMINE CONFLICTINO CLAIMS TO REAL PROPERTY, AND 

FOR WASTE AND NUISANCE. 

. Proceedings to compel the determination of claims to real Actions 
y, pursuant to the provisions of the Revised Statutes, may be miSe'^*^' 
ted by action under this act, without regard to the forms of the claims to 
ings as tliey are prescribed by those statutes. eny; how 

. The action of waste is abolished, but any })roceeding hereto- J.uJ^* 
imenced, or judgment rendered, or right acquired, shall not be Action of 

thereby. Wrongs heretofore remediable by action of waste, JJ^Ji^h- 
jects of action as other wrongs, in which action there may be «d; waste, 
nt for damages, forfeiture of the estate of the party offending, ediauie? 
ction from the premises. 

. The provisions of the Revised Statutes relating to the action Revised 
e, shall apply to an action for waste brought under this act, appSca* 

regard to the form of the action, so far as the same can be so ^h '^ *®" 

° ' tlon for 

waste. 

. Judgment of forfeiture and eviction shall only be given in when 
the person entitled to the reversion, against the tenant in pos- of^l^J-feU' 
when the injury to the estate in reversion shall be adjudged uie and 
iction to be equal to the value of the tenant's estate, or unex- be^glven!^ 
rm, or to have been done in malice. 

. The writ of nuisance is abolished ; but any proceeding here- Writ of 
Dmmenced, or any judgment rendered or right acquired, shall JSoHBhed. 
iffected thereby. 

. Injuries heretofore remediable by writ of nuisance are sub- Uenictiy 
action, as other injuries, and in such action there may be judg- rhL"here- 
r damui^es, or for the removal of the nuisance, or both. tofore 

° ' . ' remedied 

bjr writ of 
nuisance. 

CHAPTER V. 

L PROVISIONS RELATING TO ACTIONS CONCERNING REAL PROPERTY. 

. The general provisions of the Revised Statutes relating to Provis- 
conceming real property shall apply to actions brought under Keviaed 
., accordinif to the subject-matter of the action, and without statutes 

tOlt^Iorm.' ble there- 
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relating to existing euitn. 

§ 456. The appeal, raenUoiied in section 9 of l.lie act to tad 

.."iTpi'- tletermitiatioii of existing suits in the courta of this Hlate, ml 

iiienn, taken from an order, made at a special term, on a auminaig 

..iiir7"'ii- tioii in all action after judgment, when such order involves t 

friMjiilig. "^ *''^ application, or some part thereof, 

mcnt- § 457. No writ of error shall be hereafter issued, in any c 

Tror"'^ ever. Wherever a right now exists to have a review of aj 

Iboilsiicrt. rendered, or order or decree made before the first day of Ji 

such review can only be hud upon an appeal taken in the tna 

vided by this act, and all appeals heretofore taken from b 

ments, orders or decrees under the provisions of the Code of E 

which are sl.ill pending in an appellate court, and not diamia 

be valid and effectual. But this section shall not extend tJ 

review to any case or question to which it does not now exten 

time for ap|>ealing, nor shall it apply to a case where a w 

lias been already isaued. 

Eiwnuiioii § 458. An execution may be issued without leave of the o 

men"' ^' a .judgment docketed before the first, day of July, 1848, or □ 

hofure"*' after to be reuiiersd in an action pending on that day, at 

Jniy, ISM. within five years after the rendering of the judgment. 

Applies. g i59. The jirovisions of this act apply to future procBi 

■CI tu M- actions or snit.B heretofore commenced and now pending as ffl 

ii'«ii4iuB ^' ^^ there have been no pleading therein, to the pletulinj 

siibBequent proceedings. 

2. When there is an issue of law or of fact, or any other <] 
fact to be tried, to the trial and all subsequent proceedings.' 

3. After a judgment or order, to the proceedings to eiifon 
modify or reverse it, including the coats of an appeal. WlM 
judges of the supreme court in any district find that the co( 
term or circuit, has not been, or will not be, able to diaposo 
cases upon the calendar, they may request the governor to ad 
judges, and, if necessary, appoint extraordinary terms and ( 
the purpose of disposing of such cases. The governor may.' 
make such assignment, and the judges asBigued must hold 
accordingly. 

Appraii § 4IKI. An appeal raay be taken from any final decree enl 
5^"fl"j[| the direction of a single judge, in any suit in equity pendi 
de«rvi». aiijireme court, on the first day of July, 1847, at any time I 
first day of November, IB.'iS. But this provision shall nol 
cases where a rehearing has a ready been had or orderej 
ease of a decree entered before the passage of this act, Ba6 
which no attempt in good faith has been, or shall have ( 
within thirty days after notice of the entry of sacb dfia 
appeal shall be taken in the manner provided iu sections SS 
In all cases of appeal to the court of appeals, in Actions i 
originally commenced in ttie late court of chancery of this 
court of appeals shall review the cause upon the facta an 
without any statement or specification of facts found, or anjj 
taken, at the trial of any or either of them. And it Uiall 



PAM n.] GENERAL PROVISIONS. §§ 461-469, 471. 

TITLE lA. 

hereby declared to be, the duty of the court of appeals, in any and all 
6iich cases, to review the whole matter upon the evidence as well as 
the law. 

§4(51. An is^sue of fact joined in a county court, or court of common ia*««e of 
pleas, before the first day of July, 1848, or then pending in that court iouVty 
on appeal, nhall be tried by a jury, unless the parties otherwise agree. ^^^* . , 



TITLE XV. 

Geyier'al prormons. 

^ § 462. The words " real property," as used in this act, are co-exten- of^Sri?^*^ 
dve with lands, tenements and hereilitiunents. propor- 

§ 408. The words " personal property/' as used in this act, include p'J,|nnj 
iDoney, goods, chattels, things in action, and evidences of debt. "perriouia 

§ 4(54. The word " property," as used in this act, includes property, {*^T*J.*'*^* 
real and personal. Duflnition 

§ 465. The word "district," as used in this act, signifies judicial dis- em-^*.*'°'* 
trict, except when otherwise specitied. Do'iinition 

§466. The word '* clork," as used in this act, signifies the clerk of ^^ij^^ ')/"*• 
the court where the action is pending, and in the supreme court, the DttHniUon 
clerk of the county mentioned in the title of the complaint, or in another oi"cicrk" 
county to which the court may have changed the place of trial, unless 
otherwise sjieoilied. 

§ 467. The rule of common law, that statutes in derogation of that Huicof 
law are to be strictly construed, has no application to this act. Uon*! ^^' 

§ 468. All statutory provisions inconsistent with this act are repealed ; smtutory 
but this re[)cal shall not revive a statute or law which may have been KmJ[ In- 
repealed or abolished by the provisions hereby rei)ealed. And all ^;!|['iJ*t{S"' 
rights of action given or secMired by existing laws may be prosecuted art, re- 
in the manner provided by this act. If a case shall arise in which an p*^**«*^ 
action for the enforcement or prote<"tion of a right, or the redress or 
prevention of a wrong, <?annot be had under this act, the practice here- 
tofore in use may V)e adopted so far as may be necessary to prevent a 
failure of justice. 

§ 469. The i)resent rules and practice of the courts in civil actions, uuioa and 
inconsistent with this act, are abrogated ; but where consistent with {IIconKiH* 
this act, they shall continue in force, subject to the power of the respec- ^^}^ with 
tivc courts to relax, modify or alter the same. abrogat^ 

§ 471. Until the legislature shall otherwise provide, the second part ^^-^ 
of this act shall not att'ect proceedings upon mandamus or prohibition ; nottoaf- 
nor appeals from surrogates' courts, except that the costs on such |J|V^^ J'^^^' 
appeal shall be regulated and allowed in the manner provided in sec- cotMhiiK>* 
tioii lUS of this act; nor any special statutory remedy not heretofore forv^'JIro." 
. obt.iiined by action; nor any existing statutory provisions relating toviMW; 
actions, not inconsistent with this act, and, in substance, applicable to utj. 
the actions hereby provided; nor any proceedings provided for by 
chapter 5 of the second j>art of the Revised statutes, or by the sixth 
ami eight li titl«'s of chai>tt»r T) of the third i)art of those statutes, or by 
chapter 8 of the sanui part, exc hiding the second aiitl twelfth titles 
thereof, or by the first title of chapter i) of the same part ; except that 

381 



472-473. GENERAL PROVISIONS. [part n. 



vrhen, in consequence of any such proceeding, a civil action shall be 
brought, such action shall be conducted in coiuormity to this act ; and 
except, also, that, where any particular pro^-ision of the titles and 
chapters enumerated in this section shall be plainly inconsistent vdth 
• this act, such provision shall be deemed repealed. 

In actions or proceedings by mandamus, amendments of any mis- 
takes in the process, pleadings or proceedings therein may be allowed, 
and shall be made in conformity to the provisions of chapter 6, title 6 
of the second part of the Code of Procedure. 
Certain § 472. Nothing in this act contained shall be taken to repeal section 
6?.?i!^.i, 23 of article 2 of title 5 of chapter 6, part third of the Revised Statutes, 
and other or to repeal an act to extend the exemption of household furniture and 
not* re'-'* w'orkiniT tools from distress for rent and sale under execution, passed 
peaie<i. April 11, 1842. ^ 

wheVto § 473. This act shall take effect on the 1st day of July, 1^, except 
take ef- that sections 22, 23, 24 and 25 shall take effect immediately/'^ 
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CHAPTER 417. 

AN ACT to repeal certain acts and parts of acts. 

Passed June 5, 1877. 

The People of the State of New York, represented in Senate and 
Afsernblpj do enact as foUows : 

Section 1 . The following acts, and parts of acts, heretofore passed Act* re- 
by the legislature of the State, are hereby repealed, to wit : Ste*'^* 

1. Of the first part of the Revised Statutes: Keviwja 
Section* twenty-four, twenty-five, twenty-six and twenty-seven, of ®^**^"^**- 

tiitle fourth of chapter fifth. 

2. Of the second part of the Revised Statutes : 

(1.) Section* five and six of title fifth of chapter first. 

(2.) Sections sixt^een, seventeen and twenty-seven of chapter third. 

(3.) The following portions of chapter fifth : 

All of article first of title first. 

The concluding portion of section seventeen of article sixth of the 
same title, beginning with the words '^ but whenever any person shall 
have remained charged." 

3. Of the third part of the Revised Statutes : 
(1.) The following portions of chapter first : 
All of article third of title first. 

All of title second, except sections thirty-eight, thirty-nine, forty- 
three and forty-five, and articles sixth and seventh of that title. 

All of title third. 

Sections one to twenty-seven, both inclusive, and section forty-five 
of title fourth. 

All of title fifth, except sections four, five, six, seven, twenty-one, 
twenty-four, twenty-five, twenty-seven, twenty-eiffht and twenty-nine 
thereof, and except so much of sections eleven and fourteen thereof, as 
relates to criminal courts. 

/2.) The following portions of chapter second : 

Sections two hundred and forty -five, two hundred and forty-six, two 
hondred and forty-seven and two hundred and forty-eight of title 
foorth. 

* So in the original. 
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(3.) All of chapter third, except section fourteen of title first; and 
sections forty, forty-one, forty-four, forty-five and forty-eight, and sec- 
tions fifty-four to sixty-one, both inchisive, of title second. 

(4.) Hcctiona twenty-two to twenty-nine, both inclusive, of title fifth 
of chapter fifth. 

(5.) All of cliapter sixth, except sections twelve and thirteen of title 
second ; section fourteen of title fourth, and articles first and second 
of title sixth. 

(<].) All of chapter seventh, except sections fifteen and sixteen of 
title second; and sections sixty-three to seventy, both inclusive, and 
sections seventy-four, seventy-five and seventy-six of title third. 

(7.) The following portions of chapter eighth : 

All of title first. 

All of title second. 

Section eight of title third. 

All of article first of title fourth, except sections one to three thereof, 
both inclusive, and sections twelve to fifteen thereof, both inclusive. 

The following ])ortions of title sixth, to-wit: so much of sections six- 
teen to twenty-one thereof, both inclusive, as relates io petit jurors, and 
sections thirty-seven to forty-two thereof, both inclusive. 

Section one of tirle thirteenth. 

All of title seventeenth, except sections one, thirteen, fourteen, fif- 
teen, twenty-seven, twenty-eight, twenty-nine, thirty, thirty-two and 
thirtv-live thereof. 

(JS.) The following portions of chapter ninth : 

All of title third, except section sixty-six thereof, and so much of 
article tliird thereof as api>lies to appeals from surrogates' courts. 
CrtOc of 4. All of the Code of Procedure ; except the followinc" sections and 
ure. parts of sections tliereot, to wit : 

Se<*tions one to eight, both inclusive. 

The introductory clause, and subdivisions two, ten and eleven of 'sec- 
tion thirtv. 

Sections fiftv-two to seventv-one, both inclusive. 

Section one hundred and eleven. 

Section one hinnlred an<l twelve. 

Section one humlred and eighteen. 

Section one hundred and thirty-two. 

The introductory clause, and subdivisions one and four of section one 
huiulred and thirtv-six. 

Section one hundred and sixtv-six. 

The concluding portion of section one hundred and sixty-seven, 
beginning with the words "in actions to foreclose mortgages." 

Sections two hundred and six to two hundred and seventeen, both 
inclusive. 

Section two hundred and twenty-four. 

Section two hundred and fortv-three. 

The introductory clause, and subdivisions three and four of section 
two hundred and forty-four. 

Those portions of section two hundred and fifty-six, which are not 
inconsistent with or supei-seded by the act chapter four hundred aud 
fi»rty-eight (►f the laws of eighteen hundred and seventy-six, entitled 
**An act relating to courts, officers of justice and civil prix'oedings." 

That ]»orriiHi of sinrion two hundre«l and sixty-one, beginning with 
th»^ Winds *' in an actii>n fc»r the recovery of specific personal pi*operty," 
ami tMiding with the words ** or taking and withholding such x>roperty." 

;^4 



REPEALING ACT. [Chap. 417. 

Section two himdred and seventy-seven. 

The concluding portion of section two hundred and eighty-four, 
beginning with the words " when judgment shall have been rendered." 

Sections two hundred and ninety-two to three liundred and nine, 
both inclusive. 

Sections three hundred and eleven to three hundred and twenty-two, 
both inclusive. 

Sections three hundred and fifty-one to three hundred and seventy- 
one, both inclusive. 

Sections three hundred and seventy-five to tliree hundred and eighty- 
one, b<^th inclu&iive. 

Set^tions four hundred and twenty-seven to four hundred and sixty- 
nine, both inclusive. 

Sections four hundred and seventy-one to four hundred and seventy- 
three, both inclusive. 

5. Of the laws of eighteen hundred and thirty-one : isai. 
Chapter one hundred and ninoty-one. 

6. Of the laws of eighteen hundred and thirty-two : i«m. 
Chapters one hundro<l and twonty-oight, one hundred and fifty- 
eight and two hundred and i<eventy-six. 

7. Of the laws of eighteen hundred an<l thirty-thi'ee : i«33. 
Chapters fourteen, one hundred and fifty-nine and one hundred and 

eighty-seven. 

All of chapter two hundred and seventy-one, except section six 
thereof. 

8. Of the laws of eighteen hundred and thirty-four : i«34. 
Chapters ninety- four ancl two hundred and sixty-two. 

9. Of the laws of eighteen liundred aiul thirty-tive : isa^. 
Chapiters one hundred and fifty-nine, one hundred and eighty-nine, 

one hundred and ninotv-sevon and two hundred and eleven. 

1(>. Of the laws of eighteen hundred and thirty-six : 1888. 

Chapters four hundred and thirty-nine, four hundred and ninety- 
nine and five hundred aiul twenty -five. 

11. Of the laws of eighteen hundred and thirty-seven : iaJ7. 
Chapers* ninety-three, one hundred and sixty-four, four hundred 

and sixty-two and four hundred and sixty-eight, 

12. Of the laws of eighfepu hundred and thirty-eight: i838. 
Chapter one hundred and twenty-nine. 

IH. Of the laws of eighteen hundred and thirty-nine: 1830. 

CTiapter one hundred and sixteen. 

Sections one, two, five, six, nine, ten, fourteen, fifteen, seventeen, 
eighteen and twenty of cha])ter two hundred and ten. 

All of chapters three hundred and three, three hundred and seven- 
teen and three hundred and forty-six. 

14. Of the laws of ei*jhteen hundred and forty : isio. 
Chapter two hundred and fifty-one, except sections nine and ten 

thereof. 

All of chapter two hundred and seventy-six. 

15. Of the laws of eighteen hundred and forty-one : ifHi. 

Chapters one hundred and ninety-three, tw«) hundred and twenty- 
four, two hundred and forty-two, two hundred and seventy-two and 
two hundred and eighty-two. 

16. Of the laws of eightetMi hundred and forty-two : is42. 
Chapter one hun<lred and nine, exco]>t sortion five thereof. 

* .su ill Uii! ui'igiiutl. 
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Section one of chapter one hundred and fifty-seven. 

17. Of the laws of eighteen hundred and forty-three: 
Chapters eighty-eight and one hundred and eighty-eight. 

18. Of the laws of eighteen hundred and forty-four: 
Chapter one hundred and four, except section two thereof. 

All of chapters one hundred and forty-eight, two huudrod and 
ninety-five and three hundred and twenty-fonr, 

19. Of the laws of eighteen hundred and forty-five: 
Chapter twenty-four. 

Section one of chapter one hundred and twelve. 

All of chapters one hundred and thirty-three, one hundred and 
duty-three, two hundred and twenty-nine, two hundred and thirty- 
one, two hundred and thirty-four and three hundred and three. 

20. Of the laws of eighteen hundred and forty-six: 

Chapters two. thirty-two, seventy-tive, one hundred and twenty, one 
huTidred and fifty, two hundred and forty and two hundred and forty- 
three. 

21. Of the laws of eighteen hundred and forty-seven ; 
Chapter eighty-five. 

Section one of chapter one hundred and thirty-four. 

Section fifteen of chapter two hundred and seventy-six. 

tiections twelve, thirteen and fourteen of chapter two hundred and 

All of chapter two hundred and eighty, except the following por- 
tions thereof, to wit ; article first and article fifth ; sections twenty- 
two, twenty-five, tbirty-two, thirty-three, thirty-seven and sixty-five; 
and so much of sections twenty-eight and forty-five as applies to Bur- 
rogates' courts. 

All of chapter three hundred and seveuty-aeven. 

Sections two and three of chapter three hundred and ninety. • 

Sections one to six, both inclusive, of chapter four hundred and ten. 

All of chapter four hundred and seventy, except sections fourteen, 
twenty-six, thirty-two, thirty-tliree, thirty-five, forty-flve and fifty- 
three thereof. 

AU of chapter four hundred and ninety-five, except the last eentence 
of section two thereof. 

22. Of the laws of eighteen hundred and forty-eight : 

Chapters two hundred and twenty-two, two hundred and twenty* 
four, two hundred and seventy-seven, three hundred and eeveuty-nina 
and three hundred and eighty. 

23. Of the laws of eighteen hundred and forty-nine : 
Chapter eight. 

All of chapter one hundred and twenty-four, except eections one and 
thirteen thereof. 

All of chapter one hundred and twenty-five, except sectiotis one, 
eleven, twelve, twenty and twenty-one thereof, and sections twenty- 
seven to thirty-nine thereof, both inclusive ; but the repeal of section 
ten does not afi'ect section live of chapter sixty-six of the laws of 
eighteen hundred and sixty-three ; and the repeal of section twenty- 
four di>es not afi'ect section twelve of chapter four hundred and seventy 
of the laws of eighteen hundred and seventy. 

Sections five, eight, nine and t«n of chapter one hundred and forty- 
four. 

Section thirty-two of chapter two hundred and twenty-sLx, 
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All of chapters three hundred and thirty-three and three hundred 
and thirty-seven. 

Sections eleven to eighteen, both inchisive, of chapter four hundred 
and thirty-nine. 

24. Of the laws of eighteen hundred and fifty : i850. 
Chapters one, fifteen and forty-one. 

Sections one to ten, both inclusive, of chapter one hundred and two. 

Chapter one hundred and twenty-eight. 

Sections one, two, three, four, nine and ten of chapter one hundred 
and thirty-eight. 

Section three of chapter two hundred and twenty-five. 

All of chapters iwo hundred and forty-five, two hundred and sixty 
and two hundred and ninety-five. 

25. Of the laws of eighteen hundred and fifty-one : i*^i. 
Chapters two and twenty-one. 

Sections seven, eight and ten of chapter forty-three. 

All of chapters two hundred and two and two hundred and eleven. 

All of chapter four hundred and eighty-eight, except the concluding 
portion of section two thereof, beginning with the words ** and in case 
of the inability or omission." 

26. Of the laws of eighteen hundred and fifty-two : ism. 
Chapter forty-four. 

All of chapter three hundred and fourteen, except section one thereof. 

All of chapter three hundred and seventy-four, except sections seven 
and eight thereof. 

Sections four, six, seven, nine and ten of chapter three hundred and 
eighty-nine. 

27. Of the laws of eighteen hundred and fifty- three : ism. 
So much of chapter ninety-one as amends sections seven and ten of 

chapter forty-three of the laws of eighteen hundred and fifty-one. 

All of chapter three hundred and thirty-eight, excej>t section four 
thereof. 

All of chapters three hundred and eighty-seven and four hundred 
and fifty-four. 

So much of section nine of chapter four hundred and ninety-eight as 
relates to petit jurors. 

All of chapters five hundred and eleven, five hundred and twenty- 
nine and five hundred and fifty-four. 

Sections one, two and three of chapter six hundred and seventeen. 

28. Of the laws of eighteen hundred and fifty-four. ww. 
Chapter seventy-fiv.e. 

All of chapter ninety-six, except sections six, twelve, twenty-six and 
twenty-seven thereof, and sections thirty to thirty-nine thereof, both 
inclusive. 

Sections one, five and six of chapter one hundred and ninety-eight. 

Sections one and two of chapter two hundred and seventy. 

29. Of the laws of eighteen hundred and fifty-five i«5. 
Chapter two hundred and seventy-nine. 

Section three of chapter three hundred and ten. 
All of chapter iive hundred and thirty. 

30. Of the laws of eighteen hundred and fifty-six : J*^- 
Chapter one hundred and sixty-six. 

31. Of the laws of eighteen hundred and fifty-seven : ^^^• 
Chapter sixty. 

Section two of chapter one hundred and eighty-three. 
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Section six of chapter two hundred and ninety-live. 
All of chapter three hundred and sixty-one, except sections nine and 
ten thereof. 

All of chapter live hundred and sixty-seven. 

1858. 82. Of the laws of eighteen hundred and fifty-eight : 

Chapters thirty-seven, one hundred and seven and two hundred and 
forty-four. 

All of chapter three hundred and twenty-two, except sections one to 
five thereof, both inclusive, sections thirty to thirty-five thereof, both 
inclusive, and sections thirty-seven and thirty-eight thereof. 

Section two of chapter three hundred and thirty-four. 

1859. 38. Of the laws of eighteen hundred and fifty-nine : 
Chapter one hutidred and thirty-four. 

Section two of chapter one hundred and seventy-nine. 
All of chapter one hundred and ninety-eight. 
Section three of chapter two hundred and twelve. 
Section one of chapt.er two hundred and sixty-two. 
Section two of chapter two hundred and sixty-seven. 
All of chapters three hundred and seventy-nine and four hundred 
and forty. 

1860. 84. Of the laws of eighteen hundred and sixty : 
Cliapter six and one hundred and sixty-seven. 

So much of chapters one hundred and eighty-seven and two hun- 
drecl atid two, as requires the graduates therein specified to be admit- 
ted to pra(rtice, upon the production of their diplomas. 

1861. 85. Of the laws of eighteen hundred and sixty-one. 

Chapters eight, sixty-one, seventy-three, -eighty-six, two hundred 
and ten, at id two hundred and eighty-eight. 

1862. '^^3. Of the laws of eighteen hundred and sixty-two : 

Chapters iifty-three, eighty-six, two hundred and fifty-one, and 
three hundred and seventy -five. 

Section four of chapter three hundred and seventy-eight. 

All of chapter four hundred and seventy-one. 

Sections one and two of chapter four hundred and eighty-four. 

1863. 87. Of the laws of eighteen hundred and sixty-three : 
All of chapter sixty-six, except section five thereof. 

All of chapters one hundred and eighty-six, two hundred, two hun- 
dred and six and two hundred and twelve. 

Section three of chapter two hundred and forty-six. 

The second sentence of section one of chapter four hundred and 
twelve. 

So much of section one of chapter five hundred and six as relates to 
petit jurors. 

1864. 88. Of the laws of eighteen hundred and sixty^four : 

Chapters forty-six, ninety-five, five hundred and forty-three and five 
hundred and seventy-eight. 

1865. 89. Of the laws of eighteen hundred and sixty-five : 

All of chapter one hundred and seventy, except section six thereof, 
as ametided by section one of chapter seven hundred and ninety-six of 
the laws of eighteen hun<ired and sixty-seven. 

Chapter two hundred and eighteen. 

Section one of chapter two hundred and ninety-six. 

The concluding portion of section one of chapter three hundred and 
nine, beginning with the words, ** and in any action in any of the 
courts." 
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All of chapters five hundred and twelve, and five hundred and fifty- 
five. 

40. Of the laws of eighteen hundred and sixty-six : isee. 

Chapters one hundred and seventy-four, one huTidred and seventy- 
five, three hundred and eleven, four hundred and twenty-two, four 
hundred and thirty-seven, five hundred and eighty-eight, and seven 
hundred and eighty-two. 

Sections one to ten, both inclusive, of chapter eight hundred and 
twenty-one. 

41. Of the laws of eighteen hundred and sixty-seven: 1867. 
Chapters one hundred and sixteen, two hundred and eleven, two 

hundred and seventy-one, three hundred and eighty-three and four 
hundred and ninety-four. 

The first sentence of section three of chapter seven hundred. 

All of chapter seven hundred and eighty-four. 

Sections two and three of chapter seven hundred and ninety-six. 

All of chapter eight hundred and eighty-seven, except so much 
thereof as relates to proccreding;s in a criminal cause. 

42. Of the laws of eighteen hundred and sixty-eight : 1863. 
Chapter five hundre<i and ninety-six. 

All of chapter seven hundred and sixty-five, except sections one and 
three thereof. 

43. Of the laws of eighteen hundred and sixty-nine : i^eo. 
Chapters ninety-nine and one hundred and thirty-three. 

Section one of chapter otie hundred and fifty-seven. 

All of chapter four hundred and eighteen. 

ISection five of chapter four hundred and thirty-three. 

All of chapters iive hundred and eighty-nine and six hundred and 
twenty-six. 

Section one of chapter six hundred and sixty-four. 

All of chapters six hundred and seventy-four, eight hundred and 
seven and eight hundred and thirteen. 

44. Of the laws of eighteen hundred and seventy : i^* 
Chapter forty-nine. 

Section eight of chapter eighty-six. 

All of chapter three hundred and thirteen, except sections eight and 
ten thereof. 

Sections one to eight, both inclusive, and sections ten to fourteen, 
both inclusive, of chapter four hundred and eight. 

All of chapter four hundred and nine. 

Section one of chapter four hundred and sixty-seven. 

All of chapter four hundred and seventy, except sections one, eight, 
nine, ten, twelve and eighteen thereof; but the repeal of section 
twenty does not affect section seven of chapter two hundred and eighty- 
two of the laws of eighteen hundred and seventy -one. 

All of chapter five hundred and thirty-nine, except sections seven- 
teen, twenty-six, twenty-seven and twenty-eight thereof, and so much 
of section seven thereof as relates to grand jurors. 

Sections one, three and five of chapter live hundred and eighty-two. 

Sections one an<l two of chapter six hundred and forty-eight. 

45. Of the laws of eighteen hundred and seventy-one : isn. 
Chapters sixteen and two hundred and eight. 

All of chapter two hundred* and eighty-two, except section seven 
thereof. 

All of chapter four hundred and eighty-six. 
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The concluding portion of section five of chapter five hundrpd and 
eighty-three, beginning with the words "and all actions or proceed- 
ings in which the mayor." 

Section two of chapter six hundred and three. 

All of chapters seven hundred, seven hundred and ten, seven hun- 
dred and thirty-three, seven hundred and forty-four and seven hundred 
and sixty-six. 

tJeetious one and five of chapter seven hnndred and ninety-nine. 

46. Of the laws of eighteen hundred and aeventy-two : 

Chapters sixteen, one hundred and thirty-nine and two hundred and 
aixty. 

All of chapter four hundred and thirty-eight, except so much as 
relates to criminal courts. 

Ail of chapters four hundred and ninety-nine, five hnndred and nine- 
teen, five hundred and thirty-five and live hundred and thirty-eight. 

Sections one, three, eight and twelve of chapter six hnndred anij 
twenty-Tiine. 

All of chapters six hundred and eighty-eight and seven hundred and 
aeventy-eight, 

47. Of the laws of eighteen hundred and seventy three ; 

So much of sections one and two of chapter seventy as prescribes a 
preference of causes on the calendars of courts. 

Section one of chapter one hundred and sixty-five. 

Section one of chapter one hundred and sixty-six. 

All of chapters one hundred and ninety-six, two hundred and twelve, 
two hundred and t.hirty-uine and two Uundred and ninety-nine. 

So much of chapter four hundred and twunty-seven as relates to (uvil 
causes. 

Seclions two and three oF.chapter four hundred and fifty-three. 

All of chapter six hundred and three. 

48. Of the laws of eighteen hundred and seventy-four : 
Chapter lifty-two. 

All of chapter fifty-seven, except section three thereof. 
All of chapter two hundred and thirty-two, except section five thereof. 
All of chapter three hnudred and twenty-two. 
Sections four, five, eight and thirteen of chapter five hundred a 
forty-five. 

49. or the laws of eighteen hundred and seventy-five ; 
Chapters three and thirty-two. 
Section five of chapter forty-nine. 
All of chapters fifty-two. one hundred and twenty-aevfln, one 1 

dred and thirty-one, one Imndred and thirty-nine and one hun^ 
and sixty-seven. 

Sections one and four of chapter two hundred and fifty-one. 

All of chapter three hundred and sixty-six. 

All of chapter four hundred and seventy-nine, except section t 
one thereof, sections forty-three to flft.y-two thereof, both incliisiveJ 
sections fifty-four and lifty-tive thereof. 

All of chapter six hundred and sixteen, 

ly tj 2. The repeal, by the last preceding section, of the portions 

' Eevised Statutes and of the Code of Procedure therein specified, efll 

also the repeal of so much of the existtu;; laws as ex[»^!S8ly amcn'^ 

Uie portions so repealed, by adding to or otherwise altering the text 

thereof. The description contained in the last precedin.; section of 

statutes, other than the Revised Statutes or the Code of Pi-ocedure, 
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refen to the statutes as they appear in the volumes of the laws of each 
pes-sion, printed and published by the State printer until the year 
eighteen hundred and forty-two, and after that year under the direc- 
tion of the secretary of state. 

§ 3. The repeal, effected by the first section of this act, is subject to 9aaiif 
the folIoNving qualifications : }Xn 

1. It does not render ineffectual, or otherwise impair, any proceed- repeal 
ing in an action or special proceeding, taken^ according to any pro- 
vision of the existing laws, before this act takes eflFect ; and, where it 
would render ineffectual, or otherwise impair such a proceeding, that 
provision must be deemed to remain unrepealed, for the purpose of 
avoidiTig such a result. ^ 

2. It does not affect any lawful act done, or right accrued or estab- 7^' 
lished, before this act takes effect ; but every such act or right remains ^ ' 
as valid and effectual as if this act had not been passed. ^ - 

3. It does not affect any offense committed, or penalty or forfeiture 
. incurred, before this act takes effect ; except that the proceedings in a 

civil action or special proceeding, brought by reason thereof, are sub- 
ject to the provisions of the laws in force after that time. 

4. It does not affect the jurisdiction, power, or authority of any 
court or judge in a criminal action or special proceeding, nor does it 
affect any future proceeding, taken, according to the existing laws, in 
8uch an action or special proceeding, except as otherwise prescribed in 
subdivision eighth of this section, or in the act chapter four hundred 
and forty-nine of the laws of eighteen hundred and seventy-six, enti- 
tled '*An act explaining, defining and regulating the effect and appli- 
cation of, and otherwise relating to, the act, passed at this session of 
the legislature, entitled *An act relating to courts, officers of justice 
and civil proceedings.' " 

5. It does not affect the jurisdiction, power or authority of the court 
of common pleas for the city and county of New York, in an appeal 
from a determination of the marine court of the city of New York, or 
of a district court of that city, or any proceeding upon such an appeal. 

6. It does not affect the power or authority of a court, other than the 
supreme court., a superior city court, the marine court of the city of New 
York, or a county court, in an acticn or special proceeding of which such 
a court retains jurisdiction under the laws in force after this act takes 
effect ; nor does it affect any future proceeding taken, according to the 
existing laws, in such an action or 8i)ecial proceeding, except as other- 
wise prescribed in the act specified in subdivision fourth of this section. 

7. It does not affect the jurisdiction, power or authority of a mayor's 
or recorder's court, or of a judge thereof, in or over an action or special 
proceeding commenced in such a court before this act takes effect ; nor 
does it affect any future proceeding taken, according to the existing 
laws, in such an action or special proceeding, except as otherwise pre- 
scribed in the act specified in subdivision fourth of this section. 

8. It does not affect any list or drawing of grand or petit jurors, or 
the ballots containing their names, prepared or made according to the 
existing laws, until a new list or new ballots, are prepared, or a new 
drawing is made, as prescribed in the act, chapter four hundred and 
forty-eight of the laws of eighteen himdred and seventy-six, entitled 
"An act relating to courts, officers of justice and civil proceedings," and 
in the act specified in subdivision fourth of this section^ . Nor does it 
affect the qualifications or exemptions of grand or petit jurors until the 
provisions of those acts, relating to the same subjects, take effect. 
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9. It does not alfect an execution iesued out of a court of record, 
before this act takes effect; or the proceedings tAken by virtue of such 
&a execution, including the sale of property and the re'leni[>tiou of retil 
property, or a rhatt«l real, s()ld by virtue thereof. All sui-h jiroceed- 
ingri are governed by the proviaiorm of the exi^rmg laws relating 
thereto ; which provieioiie, fur that purpOBO, remain iu fon'C &s if this 
act hud nut been passed. 

10. It does not alTect any provisione of the existing laws pre^-ribing 
the place or places where uiic or mure terms of a court, other than the 
terms of the cour^ of appeals, or the geueral terms of the supreme court. 
must or may be held. 

11. Except as otherwise prescribed in section two of this act, tJie 
repeal of any provisions of the existing laws, which Las^ been amended 
by a subsequent provision of tliose laws, not expressly repealed by this 
act, does not affect the subsequent provision. 

12. The repeal of any provision of the existing laws does not revive 
any law repealed by tlie latter. 

l!f. The repeal of a law heretofore repealed is not to be construed as 
a declaration or implication that the repealed law has beeu in force at 
any time subsequent to the formal repeal. 

14. The i-epeal of a portion of a la a- is not to be construed as reviving 
any other portion of that law which h^s been expressly or impliedly 

. repealed by a law subsequently enacted. 

15, Wiiore a provisiou of the e-tisting laws, incorporated into or 
adopted, or otherwise referred to, in any provision of the existing laws 
remaining in force after this act takes effect, is repealed, that provision, 
nevertheless, remains iu force for the purpose to which it Ja so referred 
to, and for no other, except that where it has been revised in and made 
a pai-t of tlie act chapter four hundred and forty-eight of the laws of 
eighteen hundred and beveniy-six, entitled "An act relating to courts, 
otnct^rs of justice and civil proceedings," the reference is to be construed 
as applying to the appropriate provisions so revised. 

ttt. The repeal of any of the existing laws creating, or otherwise 
relating to, an office or employment, where the same, or a correspond- 
ing office or employment, is provided for or recognized in the act epeci- 
lied in subdivision lifteen of this section, or iu auy of the existing laws 
remaining in force after this act takes effect, does not create a vacancy 
therein, or affect the compensation of the incumbent. 

17. The repeal of the laws conferring upon a graduate of the law 
department of the University of Albany, or of the law department of 
the University of the City of New York, or of the law school of Colum- 
bia College, or of the law department of Hamilton College, the right to 
be admitted to practice us au atWruey or coniisellor at law, upon the 
production of bis diploma, does not affect the right of a persou who weu 
a student in, or was graduated by, either of those depaitnienla uf 
ei'huols on or before the first day of April, eighteen hnudrt^d and 
seventy-six, to be so admitted at any time within one year afier this 
act takes effect, upon Ms complying with the existing lawu relating ta 
the admission of such a graduate to practice, 

g 4, The term, " existing laws," as used iu this act, designates the 
Btjitutes of the State remaining unrepealed on the day bef()re Uiiit act 
takes effect. 
nsui' ^ ^' '^^^^ ^''^ shall take effect on the first day of September, cigbtwtn 
iwr (!' hundred and seventy-seven. 
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may be stricken out, for disobedience to order for discovery, eto 808 

when ifijjue of fact raised by 964 

(See also Pleading.) 

Appbal: -, 

loiroart of sessions, in certain cases, who not to sit on 48 

from order removing action, etc., to napremo from superior city court 871 

by jiftrly prosecuting, etc. , as poor pei'son 468 

from juilgineul on demurrer, for frivolou»ncss j^. . . M7 

extension of time for 784, 7H5 

when u case is necessarj^ on, etc 9:^ 

from oriier made on motion for new trial on judge's minutes 99tf 

time of stay on, is not a part of ten years Uy which Hen of judgment is limited littR 

lieu of Judgment, how and wheu suspended on 1256, 1257, 1258 

how restored on affirmance, or on dismissal of 1:^)9 

V when partv may !*>* 

paities to, how derdgnated; title of action 12i^ 

when person entitled to liecome party may; dismissal of, in such case for neglect, etc 1296-l^ii 

when adverse party has died, how talcen; substitution of parties; undertaking 12U7 

where party <lies pending an, pi*ocee4llugs for revival or dismissal l'2Ut) 

applicatiun and onler for substitution on, how made 1299 

, how taken, notice of, etc ••••• 13U0 

jmrty desiring to review Interlocutory judgment on, most specify in notice 1801 

uotice of. how served in case of death, etc., of attorney 1302 

oudvsion to do any act necessary to perfect, how cured 13(-3 

raiinot be taken from order till same is entered; omission to enter, how cured 1304 

undertaking on, may be waived b^ consent 1306 

depobit in lieu ol, how made, etc 1306 

must be llled with clerk 1307 

new, to be given when sureties become insolvent, etc 1300 

action on, when not to be brought 18(i9 

when proceedings staye<l by; effect of 1310 

levy u])on uer.'tonal property, wheu superseded b}r and discharged on 1311 

court may limit amount of security upon, in certain cases ISIS 

by the i^e'ople, notice of. perfects appeal and stays execution 1318 

by municipal corporation, notice of, perfects appeal and stays execution, except, etc 1314 

certain papers to be transmitted to appellate court 1315 

interJocutory Judgment or ortler may be reviewed on appeal fi'om flnal Judgment 1316 

court may afflrm, reverse, or modify Judgment, or order on '. . . 1317 

when does not He from judgment of' reversal 131d 

enforcement of Judgment affirmed on 1319 

of order affirmed on, in special proceedings 1320 

mofle of cancelling or correcting docket of Judgment reversed on 1821, 1328 

re^ititution when awarded on reversal 1828 

ttt court of appeals. 8ee also Court op Appeals. ) 

to (supreme court, and to general term (See SUPREME Court; SUPERIOR CiTY Couim.) 

from final order in special proceeding, (bee SPECIAL PROCEEDING.) 

Appeals, Court of. (See Court of appeals.) 

Appearance: 

by defendant in action, how made 481 

requisites of notice ol 421 

voluntary general, equivalent to personal service of summons 484 

notice ot, may contain demand of copy complaint 479 

Appraisers: 

to subscribe and swear to value of attached vessel • 661 

(See also Vessel.) 

Approval: 

of bond or undertaking. (See Bond or Undertaking.) 

Asbitration: • 

limitation of action, where claim has been submitted to 411 

8ubpa*na in, how issued and served 864 

AXbxst: » 

on :^unday, when allowed 6 

for non-payment of Interlocutory costs, when allowed 16 

of money adjuuged due on contract, etc., forbidden 16 

custody of prisoner under 110 

of prisoner, etc., going to jail, not allowed 119 

prisoner under order of, entitled to jail liberties ; 149 

e!$<:ai>c of prisoner under order of, sherlfTs liability for 158, 159 

of Kheriff, by coroner 174-177 

by coroner, where sheriff is plaintiff. 179, 180 

onlem of. when delivered by ^herlff to &uccessor, and duties of new sheriff, upon snoh delivery, 187 

not allowed, exceut by express statutory authority. In civil action, etc 548 

writ of ne exeat abolished 548 

when plaintiff's right to. depends on nature of action 549 

depends partly on extrinsic facts 550 

order, when and where made , 651 

when of right and wben discretionary 551 

recovery of foreign judgment not to affect right to 658 

of woman, when allowed 558 

of lunatic, etc.. or infant, under 14, not allowed, discharge, etc 554 

of lunatic, infant, etc. , action for damngcs for 654 

of |>erson sued In reprchientative capacity, not allowed, except for personal act, eto 555 

orrler of, required; when and by whom made 560 

proof necessary to obtain 557 
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Wdor of, niRy Iw granted al 

muy be sr&tited to Hui^wifmij «iuuuui«uv --...^-... 
mane by Jnilge, Hflcarlty a|iop -...--- 

cDutenU iiDil re<|a[«tei d(; [o whom lUreeled 

pl«lnt[ir'> attorney may limit lima tor execDllan ol 
Hinles of papers to lie dallverefl to (l«roniluit ; origiDKls '* 



-I', howoxecul 

liHvilejre trotn i discharge of piii'ileKed penon ........ 

atlnmey> and other eonrc offleen. ntica privileged troi 



plnintiOT'B dot;, wbere dclendnnl it in iu:tunl ili.^iihI 

deposit with aheriir apon, itlspoeilion nf 

when paid lo iblrU pei-i") 

tberllT to Hie papen, If ball aotglrea 

inJuDotlon and BtUciuaant, wben Dutsraoted Uigi il 
■ppLlcBliun to ublaia. incale. etc., order, bowi>ui>i, 

exenptiou Itom, of iHittitas, wtiileobeyintrnolipa'ii:' 
eaonot lie granlad In coQtroTersy Bnbmillod 

BlTTEHI : 



lony required on, may be taken by commiKaion. 
itbyilBlkull 



on jadgmt 

ciumot be arrested, except foe personal 



jrjall liberties. (See Bohd fob jAn.LiBBBTIBs.) 

of Juilgment. iSee Juuohbnt.) 
ASBUCIATE Ji/gTiOB. [See CoUtiT Uf AfFBai^ I Bi;FMtiiECotrBt,) 



Jolnl-etock. |See Juint-Gtock 
Attachment fob Contbkpt. iSee Coktbmpt ; Shibift ; Tbial Jv 

UrACtllUUtT OF PSOPKBTV. 

In wbal actions penniued 

proof reqnirad toproeare 

iBaoUonaniinst pab1loa«oer, ela., lorpecDlstloD, etc 

warrant, when anil by whom granted 

11 Isaaed 

r« granting 

.1 by lodge ami nlltiinev 

: lo whom directed. 
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warrant muat be aubaci-lbeil by lodge 

aklng'oot Invalidflleil by Improper Eraattng i 
must excanle wnrranl ; manner or axeoniloi 

Iterest in real nronanv mav be aBtaehsd. . . . , 

ign oorpontlon, may be attached 

action arlsini 



attached . . 

oaiue of action arising on oODtract liable lo BU 

negotiable secorltlfli liable to tw 

warrant or, mode of levying under , (MI 

eeitUleate of dentndants Interest, at«., to be farolihed lo sherilT >H 

person renulngeocb certlUcalo may be examined i lel 

llAtssf owners, etc,, of vessels carryloiF defeodant'a goods fij 

When snob owners, etc., deprived tif hucb rights , au 

aherlir to make Inventory tU 

may maintain acUoiis (M 

may be directed to sell perishable goods 64 

alaim to property attached, sherilT's Jary may try til 

Sroeeedliigson such claim. If andlngie Rir olalmanl 619 

ndlu; for del^ndant not to prejodioe right of action of claimant leijl 

of domestic vessel; claim or ownership ilO, ■•I 

nndertaking on such claim a: 

when discharged (Ml 

action on undertaking M 

deibnoe In such action; plaintiff '■ reoovory OtS 

of foreign vessel; claim of ownership .....' ,' .'....'".'.'.'.'.'.'.','.'','.',".'.'.' t'i 



INDBZ. 

ATTACHMENT OF PROPERTY— Continued. SfonoK. 

plaintiff inny bring actions iu uiune of himself and sheriff 677 

sheriff to receive proceeilb ot'uucli action 677 

not liable tor co^t.s of huch aciiou 677 

leave to bring uuch aciioii, liow obtained 678 

plaintiflf, when Joined wiili s>lierilT. alter commencement of action 679 

court or judge to control proceeitings in such action 6d0 

return by sheriff, of inventory, how enforced 681 

motion to vacate or modify warrant, or increase security 662 

such motion, before whom' and how made 683 

may be opposed l)y new proof, etc 683 

when prior motion not to prejudice subsequent motion • 686 

when defendant may apply for discharge of • 687 

undertaking on such application 688 

appi icaiion by one or more, of several defendants, and undertaking thereupon 689 

undertaking to be flled ; sureties to Justify 690 

sheriff to retain property until justification 681 

provisions as to discharge, apply to vessels 692 

of partner's interest, other parties may apply to discharge 693 

undertaking on such application 694 

valuation of defendant's interest, on such application 695 

plaintiff, when entitled to notice of application • 696 

pretorences between att^ichments 687 

rule as to levy under a Junior attachment 698 

of foreign vessel ; undertaking by Junior creditor 701 

when forbidden, alXer failure to give undertaking 702 

rights of jnnior plaintiff, in action by sheriff and senior plaintiff 708 

junior plaintiff may be allowed to sue jointly with sheriff 704 

rights of third and other subsequent attaching creditors ■ 705 

satisfaction of judgment in favor of attaching creditor 708 

disposition of property, after discharge of. 709 

after vacating and annulment of warrant 709 

books, papers, undertakings, etc. , when delivered to defendant 710 

defendant to be substituted in sheriff's action, when 710 

of real property, notice of, when cancelled 711 

return of warrant, after same is vacated, etc 712 

arrest and injunction, when not granted together • 719 

application to obtain, vacate, etc., how soon decided 720 

proof of the levy of. etc., when required on application for Judgment 1217 

warrant of, cannot be granted in controversy submitted 1281 

levy not to be discharged on appeal 1311 

execution, when warrant of, has issued 1370 

order of preference of warrants of, and executions, etc 1407, 1408 

levy under execution cannot be matle in certain cases unless warrant of, vacated or annulled. . 1415 

action against oflicer, for levy, etc.; rights of indemnitors 1421-1427 

Attendexts : 

of courts, not to practice as attorneys 63 

upon supreme court, etc., in N. Y. and Kings counties 93, 95 

Attorn Er : 

or.oOlcer, process to be subscribed or indorsed with name of 84 

parties ma v appear in person, or by 66 

death or drsabitity of; proceedings thereupon 65 

must subscribe summons 417 

to fubin^ribe notice of a^)peanince, answer, etc 421 

for plaintiff, may limit tune for service of summons 425 

to be «ssigne<l to prosecute or defend for poor person 460, 4H5 

of poor person, costs to be paid to 467 

appearing for two or more defendants to receive one copy complaint 479 

to subsr-ribe pleading 520 

verification of pleading, by, when allowed 525 

copy of account, by 631 

to subscribe order of arrest and may limit time for its execution 5B1 

must subscribe warrant of attachment 641 

service of papers on. how made. (See Service.) 

when to be served with ))apers, instead of party 799 

may execute satisfaction-piece of judgment within two years 1260 

Attornev-General : 

may bring action for penalty, etc., given to prosecutor; limitations thereof 887 

(See also Attornevs and Counsellors.) 

Attorneys and Counsellors : 

may be punished for mi.tconduct 14 

judge, judge's partner or clerk, when not to act as 49, 60 

examination and a<lmir»?*ion of 56-60 

oath of office and certiJlcate of admission fO 

re^itiing in adjoining states, may practice 60 

clerk, aeputies, etc., not to practice in their own courts 61 

sheriffs and certain other ofllcers not to practice as 62 

n<»ne but attornevs to practice in Xew-Y(»rk and Kings counties 63, 64 

compensation lerl to agreement <J6 

removal or suspension, for malpractice, crime, etc., proceedings, etc 67-69 

certain act^ nrohibited ; disobedience, how punished, etc 70-»0 

not to defeuM, when they have been public prosecutor ; partner also prohibited 78-80 

but if prosecute<l may doiend in person 81 

coui-t of appeals to make rules for admission of. f. 193 
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coort mil)- onlcr rarniahed 

BjtVB OF KXCrlAKGE AND PHOUIBSUltlC XOIBI : 

ormoiiey corporaLloDi, action on, anliiniCed «. 

partlea lo, may be Jolaad in ODtlon ..,.. 

maj be atlaohed 

proleitor, etc.. when evidence. {See DoaimuTTARr Evidemoe.J 

B>MJU> FOU ENrUSOBMKHT IIV JDBV FlNKi : 

In Klnga county. (See Tsiaj. Jlhohs IH KihqB CudhZi.) 
Id ^iBw-York. (See Tkiajj Juhokh in NewYukk.) 

BOAXD OB CUHHITTEK : 

■Bbpnaa'iii ceruiu ua«eB bcllire, how issued ao^i'nrvedM^'!.'. !!!!!!.'!.!.'!....!.!"!!'..!. ..^111^ 

in legal proMcdlnga gDnenUl5-. (SeeBoitDOB UnDSBTAEDia. 1 
oraherlir. when proeecutod. [See SHERIFF.) 
ofguardlHii of inraut, [SeelVFAST.) 

BOHD OB USDEBTAKIHO : 

in legal prucoediug>, caDTonnliic anbetanElally tnatatnte ■nflldent 

amendment ot 

miutbo orkDDvled^d or proved 

party need not Join in ; vlien one enrety aulDclent 

fonn orandavrtorAureliaa; approval of. 

aeveral enreciea, when alloivod in.. 

to people, for private ■ailor'i boneilt, bow proteoated 

not alfected by GhaDgeor parties 

t tioHlBd wllb olerk 

I'l I' ' ' III libertiea of proper Jail 

, ... .uaulllcie 

■uvb.uirenibir. hu'w uiacle!'. . 
oeoape ur pr&oaer mrfells. , . 



INDEX. 

BosTD FOB Jail Liberties— C<mMmi«i. Section. 

defence in sheriiTs action on 160 

juUfrment agaiubt sheriff is evidence aj^ainst sureties, etc 181 

sommary Jud^iient for the sheriff, on 16i, IfiS 

such jaagment, when stayed ; when vacated ItW 

evidence in sberiff^s action on 1«5 

assignment of forlfeited bond, to party 1«6 

action on, by assignee ; damages recoverable 167 

sach assignment bars action against sheriff 168 

defence in action by assignee, on 168 

stay of proceedings against sheiiff, where assignment not taken 170 

coroner may take iYx>m sheriff on his arrest 174-177 

given by sheriff, coroner may prosecute or assign .' 178 

person arrested in action Drought by sheriff loO 

Books axd Papers : 

as to evidence. (See DocuMEirrARY Evidence.) 

discovery and inspection of. (See Discovery.) 

of foreign corporation, how proved 929-931 

BbIBERT : 

of officers, etc., with reference to trial jurors in New York, is misdemeanor 1122, 1123 

certain officers in Kings county receiving bribe , etc. , deemed guilty of felony 1 158 

acceptance of bribe by juror, penalty for 11»3 

'BaooKLYK, City Court of : 

is a conrt of record 3 

judges of, to fix number of court attendants 95 

appeal to court of appeals, in action commenced in 191 

jansdiction of. 963-266 

proceedings before one Judge of, may bo continued before anoUier 279 

consists of three ju iges ; chief-judge 307 

always open ; number of trial terms 3(H 

appointment of special deputy -clerk and assistants 3u9 

clerk oT, entitled to same fees as countv clerk -. 310 

clerk of, general duties of. (Sec Clerk ; County Clerk.) • 

sheriff, etc.. of Kings county to attend terms of 311 

expenses of, are a county charge 312 

stenographer for ; appomtment, duties, etc 313 

(See Superior City Courts.) 

Btffaix). Superior Court of : 

is a court of record 2 

judge may make orders in actions, etc. , in supreme court 240 

}>roceedingH b(>fore one judge of, may bo continuefl before another 279 

nrisdictioH of 263-264,265,292, 293 

exclusive jurisdiction of certain actions discontinued in justice's court 294 

power to remit flnc or recognizance imposed by it 294 

consistsof three judges ; chief-judge 295 

number of general and trial terms 296 

demurrers, where tried 2H7 

clerk entitled to same fees as county clerk 296 

to appoint deputy, and special deputy-clerk 284-299 

elerk. general duties of. (See Clerk ; County Clerk.) 

stenographer ; appointment, duties, fees, etc- 800 

crier 301 

sheriff, etc., to attend terms of; compensation 302 

special powers of such officers, in contempt cases, etc S02 

assesf^ors of Buffalo to return and file jury list for 808 

drawing of trial jurors for *. 304 

notifying trial jurors for ; their fees SOU 

additional jurors, when ordered drawn, etc 806 

(See Superior City Courts.) 
Burial Place : 

exemption of, ttom execution. (See Exemption from Execution.) 



c 

Calendar : 

of certain courts of record ; court may oi*dor printed 19 

expense of printing, a county charge 20 

practice in New York city 794, 795, 977 

arrangement of issues upon 978 

as to preference on. (See Preference.) 

(Unada: 

open commission mayissue to 895 

Case: 

settlement of, by judge out of office, allowed S5 

in eauMe tried at certain circuits in New York, before whom settled 23(? 

00 appeal, or motion for new trial, when necessary ; how made and settled 997 

wben appeal, etc., may be heard without a 998 

required on appeal from order, made on motion for new trial on minutes 999 

preparation and settlement of, does not operate as stay of proceedings on judgment, unless 

order made 1005 

itatement of exoeptlona in, does not pr^iudice motion for new trial 1006 
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le In New York.. 



nilated-- - 



(See SurBEUK CoDRT 1 

■ctloni agalDit. .. 



Btenographen 

personal wrriee ol imnoiouit, id aci 

charter, urdlnancpa, otc., of, bow pru^vu ...,..,.,.^--,--, ----., ---..- 

Jnrjr Ueu Co lie Died In clurkt' affloes ot coitoln 

{See aJw Cobporatiok.) 
CUT CouBT OF BBOOELTit. (See Bkookl.ts, Citi' CutiBT or ; SUPKBIOR Cvir Corars.) 

CITV COUKT OF LUNQ ISLAKD CITT. (See L02«i-lRLAJII> ClIT, Cllf COISKt Of.) 

CiTT coutrr or yomkbeu. (Sec Tohicbbs, Cirr Court or.) 
Civil action. (SeeAoiiOK.) 
CLaIh up Titlb : 

by tblnl porHon. lo property Kiieit by aherilT, trial of. (See Sherut's Jcrt.) 

lo real propertj-. (See iJlUTATioH i>r AciVun.) 

CLEROrUAK : 

not todlatloie conftMloiu 

ol'counof reoord. pnalBhineiit of, (UrmiuoDdni^t 

wrilsand prooco lobe Rled wlUi. when relumed 

or Uepnty-clerk. etc., nnt tn pracUce In blaown vaurt 

BiiiMaota*«aardiBD adliLom lOr inlkol when appointed 

bond or nnuortaklng ■ ■ "-* "'-■" — '■"■ 



„ fliedvilh 

.. depaty, etc., oatha maybe taken before 

lo njion commlulon ratflrned by agent In certain eases 

to endorse and Ole ntcb retnmu eomraiaalon,... 

to open, endoneand die oomiuiulon rcoelved by mallv 

..»..»_ --'•"-'■~ly, Btc,,wheno6rtUledooplesorhl»record» are crldenee 

cb fllee, and oertlfy tnuuorlpla 

-■- —ben plaoe of trial changed 

II Buewed by, ondeChnlt, otc 

ae Ui aiing, eDd'orsinK. etc., jDiigmeni roll .....!)•] 

of record, dntiea of, aa to rtmnaaon oMnrjr, verdict, elo. (See Jubt Trial ; lUAL.) 
._ ._.>. , .. — jjjg title* or those courta. 
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(See also CouMTr Cucbx.) 
wHUen Interrogntoriea. . . 




INDEX. 

COMHISBIONBR OF JUBOBS : SBOTIOW. 

for Kings coanty. (See Tbial Jubob8 in Kings Countt.) 
for New York. (See Triajl Jurors in Nbw-Yobk.) 

Committee : 

as to witnesses' oaths, etc. (See Board or Committee.) 

Common Law : 

01 other s>tate or country, how proved MS 

rales as to docamentary evidence saved 9Q 

Common* Pleas, Court of, for the City and County of New- York : 

iti a court of i-ecord S 

l»n>c-eeding8 before one Jadge of, may be continued before another 28 

anendants upon 03 

jadire of, may issue warrant for witness before sheriff's jury ; may tax costs of trial 108, 100 

seneral jurisdiction of 288. )Mt4, S65, u88 

mav correct or discharge certain Judgments 988 

Tn:iV remit a fine or forfeited recognizance 288 

may entertain any special proceeding cognizable by a county court 288 

c^intoists of six judges; chief-judge ^^ 

clerk mav appoint special deputies ana assistants; their compensation 288 

stenographers for; appointment, duties, fees, etc • 289, 290 

judges to appoint crier; his compensation 291 

(See Superior City Courts.) 

COJfPLAiNT : 

copy of, when to be served with summons : consequence of failaro 419 

to be flied, on service of summons by publication 4tf 

is the first pleading on part ol' plaintiff 478 

when copy to be served on demand 479 

may be dismissed for failure to serve copy 4>50 

contents of. 481 

when Anal and interlocutory judgment may be demanded in 483 

causes of action to be separately stated and numbered 483 

what causes of action may be joined in •. 484 

grounds of demurrer to 488 

certain objections deemed waived unless taken by answer or demurrer »•«. 489 

material allegations not denied, deemed true 622 

made after order of arrest granted, how regarded 608 

issuing of injunction, how regarded 808 

attachment issued, how regarded 838 

time fixed by court for supplemental, cannot be enlarged 7H4 

dismissal of, for disobedience to order for discovery b06 

for neglect to serve summons 821 

for neglect to proceed in action 822 

Judgment for plaintiff not to exceed demand in 1207 

dismissal of, does not prevent new action, unless, etc 1200 

by deflault may be taken for amount claimed m yerifled 1218 

verification of. (See verification.) 

(See also Plbadino.) 

COSCPROMI8B. (See Offer.) 

Concealment : 

of property attached, liability of person for •••..••.. ••••• 708 

Confession of Judgment. (See Judgment.) 

CONSOUDATION OF ACTIONS : 

between same parties, in same court •••••• 817 

in different cou rts 81S 

against Joint and several debtors, by plaintiff , 819 

Constables : 

not to practice as attorneys , 88 

attending court of record, when to act as crier OS 

sheriff to notify, to attend court 97,96, 842 

fine of, for non-attendance at court 90 

limitation of actions against ,,.., 888, 885 

(See also Officer ; Shbbivt.) 



eriminal, defined ; courts of record may punish for, when 8 

punishment of. 

when punishable summarily 10 

person charged with, must be notified 10 

commitment for, must specify circumstances of offsnce 11 

Serson punished for, may also be indicted 18 

leers, etc., when punishable civilly for 14 

m certain cases, arrest, etc., as for, prohibited .' 16 

Drisoner committed for, to be actually confined 167 

aisobedience to order requiring return of inventory of attached property 881 

for deposit, delivery, etc., of property 718 

disobedience to provision forbidding new application for oraer or Judgment ref^ised 778 

to order requiring discovery, may be punished as 808 

arrest of witness in certain cases is 888 

disobedience of subpcsna served on witness is 8S8, 874 

CoinmruANCz : 

br one Judge, of proceedings commenced before another, in court of record in New York 28 

or action, after transfer of interest. . ; 766 

after death of sole party , 787 
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INDEX. 

Vom^Coniinued. SboTIOW. 

effect of offer of Jadgment, on 738» 739 

of motion, bow collected 779 

feei^ of referee to saperintend discovery, added to 807 

on order for new trial on account of fkiiare to flledeclBion 1010 

decision of court or referee's report on trial of issue of faot» must award or deny 1022 

may be inseited in blank left in Judgment, wben. . . 1231 

on con fcrtsion of Judnnent 1S76 

whnt, may be granted on submission of controversy without action 1281 

COUXTERCLAIM : 

foundeti on title to real property, etc., when effectual 866 

ruleb of limitation apply to .* 866, difl 

Xi'ounds and requisites ot demurrer to 498-49ti 

answer ma v set up fiOO 

defined ../. 501 

rules respecting allowance of 602 

judgment in case of. 601 

m action by and agtiinst executors, administrators, etc 606, 606 

defendant may set up several legal and equitable 607 

demand of judgment on **. 609 

for less than plaintiff's Judgment upon 612 

reuly allowed, to answer containing 614 

juagment on failure to reply to 616 

several replies allowed to same 617 

verification applying only to fS7 

one or more may be stricken out, for disobeying order for dlscoverv 80B 

offer of Judgment on. (See Offbb.) 

Couirrr Clebk : 

seal kept by, to be the seal of certain courts and of the county 17, 28 

in certain counties may appoint special deputy, to attend courts 89 

to attend general term of supreme court M8 

deputies, etc., oaths may be taken before 8tf 

certificate of, required to make transcript of Justice's docket evidence 980 

mustsearch files, and certify transcripts 961 

duties of, with respect to trial Jurors. (See Tbiai< Jubohs.) 

powers of deputy as to drawingof trial jurors, etc 1061 

to keep Judgment-book ; must enter Judgment 1886 

to keep docKet-book ; must docket Judgments, etc 1246-1278 

to file and enter on docket, assignment of lud^ent 1870 

duties of, in filing of confession and entering Jnd^ent thereon 1876, 1876 1278 

papers on submission of controversy without action, to be filed with, .ab 1888 

to keep book, and to record designation of exempt homestead 1898 

to record certificate of sale of real property on execution 1439 

when and how to file, enter, etc., satisilaction of Judgment or mortgage, on redemption of real 

estate sold on execution 1468 

(See also Clbrk ; Judgmsht.) 

COUKTT COUBT : 

Is a court of record 8 

seal kept by county clerk to be the seal of 87 

jurisdiction of 840 

domestic corporation, when a resident, for purpose of Jurisdiction 841 

provision in case of disability of county Judge 848 

supreme court may remove action and change place of trial 848 

effect of order of removal, filing, entry, etc., of papers ; appeal 844 

stav of proceedings, for purpose of applying for such removal 846 

such removal not to impair process, etc 846 

may send its process to any county, when 347 

when Jurisdiction, etc., oo-extensfve with that of supreme court 348 

fines, forfeited recognizances, etc., when and how remitted 350-868 

who may make order in .T.* 854 

^wa^rt open ; terms 865 

appointment of terms to be filed and published • 3£G 

jurors for, how drawn and notified 357 

stenographers for, in certain counties 868^-361 

may appoint receiver in certain cases 713 

power of, as to transl<Br of money, etc., in court *.. 748 

may order additional jurors drawn, proceedings thereupon 1068, 1069 

may order discharge of levy of execution, on appeal from Jadgment 1811 

appeal from. (See Supbemb Court.) 

COCJITY JUDOB: 

may appoint temporary court house 48 

may issue warrant for witness before sheriff's Jurr, and tax oosts ttiereof 106, 109 

to perform duties of justice of supreme court at chambers 841 

may make order in superior city court, when 277 

has same powers as justice of supreme court, when 848, 849 

may make order in county court of another county, when , 354 

to appoint terms of county court 896 

may make order for substituted service of siimmons, etc 486 

service of summons by publication, etc 440 

may appoint guardian ad litem for infant party 472 

nay grant order of arrest S58 

injunction order 606 

warrant of attachment 638 

ex parte order, out of court, may be made by 778, 773 

order made by, by whom reviewed , 77i 

807 
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INDEX. 

I 

DBP08ITION TAKEN. AND FOH USB WITHIN THE STATE— Continued. SECTION. 

nrheu ro be read in evidence 881, 88S 

effect of; objections to, at trial. 883 

original uiUdaviu^ are uresumptive evidence of I'acta therein alleged, etc 884 

to be used on motion, now taken, etc 886 

place where witness may be compelled to attend 886 

Deposition taken within the State, for use elsewhesb : 

in what ca^es may be taken 914 

how taken ; subiHJbna to witneM where commiBaion baa Uaaed 916 

contents of subpcena, where coramistiion issued 916 

subpoena when no commission is issued 917 

Justice of the peace may take, when 918 

taking and returning 919 

penalty for not obeying such subpoena 920 

Deposition taken without the state : 

in what case»< commission, with written interrogatories, may issue 887, 888 

application for order that such commission issue 889, 890 

interrogatories, how settled 891 

to be annexed to comrait4;<ion ; directions for return t<92 

when commission may is»ue, to examine on oral questions 888 

open commission, or order without commission, granted 894 

last two sections not applicable where adverse party is infant, lunatic, etc 896 

notice of examination on oral questions 89d 

form of open commission 897 

order to take depositions 888 

before whom such order may be executed 899 

mofle of examination, on oral questions 900 

commission, or order, how executed and returned 901-906 

returned papers to be endorsed and filed « ...906, 907 

commission, or order, may issue by consent 908 

papers on file, to be open to inspection 909 

when f<ui»i)«'essed 910 

is evidence 911 

when interrogatories may be in foreign language 912 

letters rogatory may issue, with written interrogatories 9i:j 

Descent Cast : '* 

righto not to be affected by 874 

Designation : 

by a resident, of person on whom summons may be served 490 

by foreign corporation, of person on whom summons may be served 432 

of referee, in action for divorce, etc 1012 

of general tei*m justices. (See Supreme Court. ) 
of temporary jail. (See Jail.) 

Director: 

of money corporation or banking association, limitation of aotion against 3!^ 

DUABiLirr : 

of ind^e who is a party, or interested, etc 46 

justice of the peace on certain appeals to court of sessions. 48 

officer before whom special proceeding is pending, proceedings on 02, 63 

attorney ; proceedings thereupon ; appointment of new attorney 65 

general term Justice ; insupreme court 231 

Judges of superior city court, removal to supreme court in case of. 278 

county judge, who to act in case of. 342 

removal of action in case of. 3^ 

effect of, on limitation of action. (See Limitation of Aonov.) 

time to move to vacate judgment ISOl 

(See also Death.) 
Dibcharob : 

of person imprisoned for non-payment of fine for criminal contempt 9 

(See Contempt.) 

from arrest, upon bail or deposit. (See Bail.) 

of debtor in cu8tod>r on execution against the person, bow creditor may require; effect of, 1494, 1496 

from arrest, of privileged person. (See Arrest.) 

of witness arrested. (See witness. ) 

of attaclimcnt. (See Attachment of Propertt.) 

DlBCOVERV • 

of judgment debtor's property, action for, may be brought in superior city court 268 

of books, etc., certain courts may order 803 

general rules to prescdbe cases for 804 

petition and order for 806 

order for, when and by whom vacated 806 

proceedings on return of order for..... 80T 

penalty for disobedience of order 808 

effect of books ancd papers, as evidence, when produced 800 

District- Attorney : 

. partner of or person who has been, not to defend certain prosecutioiis 78-80 

to be notified of application to remit fine, etc 852 

ma^.- bring action for penalty, etc., given to prosecutor 887 

limitation of such action 887 

District Coitbtb of the City of New York : 

are courts not of record S 

appeal to court of appeals, in action commenced In 191 



nKree lo wham all jui-tls* oDJeot may he ■ppaiiiMd.., 



Jnd^ont, bow Ti 

DUOKCT OF Jl'DOIIENT . 

wbea evldanca. (Sse DooniiKHTAHr SviDiiiiOE. ) 

(See RJro CuuKii Cleme i JLrDaiiEin.l 

DOCLMKNTABT KVIDBHOI : 

cvrtolD ntllFlal cprtlllcaces aTlienec.. 

oertlAoale, etc., or otBuer on file, wben ufldeuce 

"'" ■ " rotSBt U preAD 



liroianCiiieat or prolaM in Iiirclgc sWto or ooniit^, bow Duide... 



■fflfUvil of printer, eta.. prMamptlrs erlilBnos, eta 

ururvioa of natiuelaprsaamptlire evidenee, wb 

marTiage FSrtifloHip or record li |ir()«aiii]itl%-B evIileDee 

book* or Ibrelfrn curpanitlon are pr«famptlTe eTtdenea. . - 



when Oopj iliuraof maj' Ijo read In _ _., 

Mtotei and loKi^laHTe prooesilLngi, how protad Hi 

ooplM or renontt and papan in certain olfloei are prenunptltBRTldaiioe tU, n 

oonTOTUice HukDon'tedKed, etc., is BTidence K 

revom of aeknowledsed conveyance ortransjTlpt thereof, evidence >■ 

ewCUoBHi of aoknovrledcmeBt not ooaoliulTe, may ba rebuEted, Mo ■>> 

what litalranienta maj' tw made eridenoo by aclDowledgment. W 

whan dneket'bookorjuClee, or traoMrlpl thereof, is evldenoa Ml, M 

oUht proof of praowninKs before JutEoe of tbs peaee Wt 

ehatter, ordfnuiee. etc.. of cities uid viUagei. bow proved M 

ilalale, etc.. of olber ataie or foraun Donntry, how proved tt> 

oommon law of other ilate ocroreigB country, how urnved It> 

T«6ord».eto.,of mltedSlBlMOonrti, bowproMd Nt 

of depsrtnient of United States guremment, bow proved W 

wheni«cordof binofinlo. eta.,orieBieI, leevideace Ml 

Banieyanceof land without the State, when evldenoe ■ • M 

eiemplidoBtlou uf record of con veranoe recorded lu otherHate, etc., lepraeumptlveevideQaa. MT 

ducket. Jii'lionent. etc., of Justice of Cbs peacD of adjoining atate, how proved. (Ac HBM 

r<!i;oriI unit Jadlclal proceedlnnof ftirelni coanCry, bow proved M), fU 

eire<-i of ^Uiiln-oconf or luiLclal prooeedfiiKnol declared ^. (« 

d.j'^unK'iii-. eti-., of fiirelM ooonlry, how aathenllcated H 

Kenxral lurin uf oenlflcaiea tccopie*, etc K7 



itDcers ninsl Beareh and certify upon reqae 
■-= il to prareat proof aooonling 



Ibregolng pi 

DOWtM, ACTION FOR ,■ 

when mny be brooght in enpe 
coo Dty court baa Joriadictlon. 

•tay by injunction 

— -- — ■ in calendar 



bk;j[ 

BRCtmxKo. HiBrri:AL, (Sea Ision, Lcvatim, nra.) 
DfTCVEBB CocnrrT : 

crlcr for courts of record In 

Jail llbertiei nir 

atenugmpher for auprame oonit, aoonty eenrt, eM„ In. 



BfKmatn. Aoriov ot : 

etay by injunction 

loterplen'ler by order, bs 

'u'c'Tof'ria? 

jiidgment enforcwl by ei 



uniilty for. 

EmroBCKXBliT OF JniMlcnTT : 



eheritr to attend BuSUo mparlor oonrl 

XHOR: 

In fart, vacating Judgment fOr 

ISeeAFFlu.; Casb; EsamPTtoti; TbiaIi.) 

ot prlioner rolnR to, eto.. orretnmiiig (Kim boepllal ; re-arrett, ate 

what 1», andeirSct thereof. 

•beriff liable to action for 

Enalty for oonnivance of Bhenfr, etc.. at 
Igmenl Againsc ih^rllT for. evidence against snreties 

312 



INDEX. 

UOATE—Caniifmed. Sbctiox. 

damages in action for, by assignee of bond • 167 

stay of proceedings in action ITp 

derence of sberilT, inaction for 171 

of sheriff, coroner liable for 177 

of prisouer in action by sheriff; coroner's liability for 179, 181 

limitation of action against officer for 385 

of defendant after arrest, sheriff is liable for 587 

new execQtion against person or property may issue after 1492 

EriDENCS : 

in criminal action, pleading not to be used as 523 

admission of member of corporation, when admissible against corporation boU 

of consideration, how tiar seal is, upon executory instrument 84u 

common or unwritten law of foreign country or of other state, etc., how proved Mi 

(See also Dbposition ; Documentaht Evidbncb ; Oaths and Affirmations ; Witness.) 

Exception : 

settlement of, by Judge out of office, allowed 25 

iu cau.?e.<i tried at certain circuits in New- York, before whom settled 236 

to pleading, for irrelevancy, indeflniteness, etc. ; proceedings thereupon 545^547 

what decisions may be excepted lo 992 

refu^il of court or referee to make finding, may be excepted to r93 

when and how taken after trial by court or referee 9^4 

during trial and to chaige of judge, how and when taken 996 

mling excepted to ; how reviewed 99J 

to be stated in case on appeal, or on motion for new trial 997 

when may be ordered heard in first instance at general term 10 Ji 

motion for new trial on, at general term, after interlocutory Judcrment lUOl 

does not operate as btay of proceedings on judgment, unless order nuMle 1(K)6 

not to prejudice motion for new trial 1006 

(See also Case ; TkiAL.) 

BXECLTION : 

on judgment on counterclaim, against executors, etc., when allowed 5C6 

when necessary, before action against bail 697 

when judgment may be enforced by 124U 

return of. i>y sheriff, satisfied or dnsatisfied, etc 1264, 1265 

sheriff to endorse return on, and to deliver copy thereof, on pajrment of. 1-^66 

on judgment for money, certain provisions applied to 1272 

on confeission of ludgment, when whole amount not due 1277 

U) wtiom directed ; provision where sheriff is party 1868 

time of receipt to be endorsed on 1368 

the different kinds of ; is process 1864 

to what counties msLV issue 1865 

general requisites of*^ 1366 

requisites of, when issued out of court other than that where judgment rendered 1867 

for collection of money, etc 1868 

for delivery of property 1373 

when judgnment for delivery of property and payment of money 1878 

separate, may issue where separate sums awarded 1874 

may is^sue of course within five years, etc 1876 

jifit-r death of judgment creditor, court may allow, etc, witiiin five years 1376 

how may l>e issued after lapse of five years 1877 

ntttice of application for, aJFter five years 1378 

hi>w enforced when bheriff dies or is disqualified 1888 

from X. Y. marine court, issuing, direction, and execution of. (See Marine Court of the 
City of New- York.) 

(See Execution Against Propertt ; Execution Against the Person.) 

EXECITIOK against PROPERTY : 

return of, partly satisfied ; effect of, on presumption of payment of judgment 877 

to i r>ue after expiration of his term, to sheriff levying attachment 706 

or to person designated to complete unfinished business of such sheriff 706 

in caaea where attachment has issued, how collected 706 

collectible .•*oiely out of personal property, issuable for costs of motion 779 

may issue to collect fines of jurors in New- York 1117 

in Kings county Ilfl6 

how levied on real nroperty, after ten years from date of judgment. ^ 1258 

when courtmay oraer levy of, discharge on appeal 18U 

when to specify time of docketing judgment 1889 

how sheriff required to collect 1889 

requisites of, where attachment has issued 1370 

against executor, etc., requisites of 1871 

of deceased judgment debtor, leave to issue necessary ; how obtained 1879-1881 

of surviving judgment debtors may issue, notice thereupon 1888 

sale.* on, etc., to oe made at auction, and in day time 1884 

penalty for taking down, etc., notice of sale.. .* 1885 

vali'liiy of sale on, not afl'ectcd by sherifl^s omission to give notice, etc 1386 

sheriff not to purchase at sale on 1387 

personal property bound by -, I405 

order of preference, where two or more , 1406 

where both executions and attachments iasned 1407 

when issued out of court not of rvcord, and levied 14()h 

title of bona fide purchaser before levy, not affeoteil by 14(W 

current money must be levied upon and paid over.,..*. 1410 

bilL?, bonds, etc., must be levied upon and sold 1411 

interest of bailor in goods pledgoa may be sold on 1412 

when partner» may apply for release of goods, levied upon 1418 

notice of application may be required ; undertaking to W given 665,696, 1414 

813 



1X£i:l'T[OK AGAHtST Pboperti — f7<n>(l 

protlsion xiben Mlitfhmont «]bo Icvii . r.,, , 

whenncb andertnklDg: eonret to bsoellc or utber credltora UU 

bow pu-tner'a interwt mid ; TlghlBaf purobuer UlT 

thlnl peraon'a olalmarUllelo properly iBvied od. to be tried UU 

proceeding If clBlmaal sacceeds 14U 

floiEanaKOinsComcerforleTv, etc., indemnitorahownibrtltiited udef^dants IHt-MST 

nn otlginslJad^meDt, may lid iMiuud ' ~ .- -^ . 



Bin. iSeu kxbmpt:oh 

ot property on. <See Sale nNiiER E 

ipHon after xale on. (See HBDBMrTIoH 
m ouea wbere exooatian issaea agalniC tbe 
EXXCUTIOH AQAIKBT TUX PaBiOM : 



n, eoClUed to Jail llbertlBa. . . 



wlio&may be ianted againu a woman 

whunexeaaUonagataUpropflrtvninil be flnt luned 

and a^InM property not to lie •Imnlcaneont 

alber exeoanDue a^luat penon or property cknnot be iHoed wlille def^ndaat in oualody on. 



new exeoutlooa may [une alter ewape 

agunKl praperty may Issue aCte-r death of person in caatoi 
iiredltor may diBoharge debtor fn enitody on ; elTeot of laoh dlwluiTge, ... 
nuw B.«cu(ian not tolie enforced against real property sold, in certain ni 



mnnM lie arreiled. except tb 




conveyance by HheriQ 
Exemption : 

ITomnerviteHalriBlji 



rrdemptlon ofiwal uroperv wM on oxeeutlon IMI-IWt 

len perMD entitled ihereLo l» dead itli 



I from arrest ivhilo obeying tuiiptena oT ordt 
ntOM E:(8CDTIO» : 

iieclal. not alTecltid by general iirovlslDne coi 
porwaol pniperty owned by householder.. 



widow and married woinaa, when anUtied to U4 

otmllftary pay, bounty, eto. : utob, eqnlpoieiils, etc IIM 

ofri^loiaotion, elo., flu aaltim, eta., of ex«iiipt property IW 

Of land dciIsnRtcdaabnrylaegroand. tW 

DHHleof ilnHlcnallDK barylnir ground (br UM 

or bumesUuuf, to wliat extent, etc IW 

how te Iw deoigniiled, olc U» 

"■■.'.■■."■.;:'.i;!;;.ii; Sn 

Sljooo, lien of Jndgniient attubes to irarptn* IM 

krahalied after sale in anohcaae MK 



of rani property, hnw cancelled... 
aiOJTBttATiOM. iSeeBATL: Bond mDB Jail LiBERTiEH.) 
BITENBIOH OP TiKB. (See TlHB.) 



AiLUBK OF Title. iBeeSALB OHUEBFxBaanoii.l 
■Ei: 

Jadjto, when forbidden to take 

ofonceni artendlng supreme eonTtReneral term, bow {Mid 

ol' supreme court Btanographem in Arst dlitricE 

of inperiiir city coort uenograpberi In New York 

nrclerkofsnperiorcoartorBaffiilo 

of Menograpber ofBoSklo itiperlor coiirE, bow paid In certain oi 
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ting mandate of H, Y. aiatine ronrt. . . 
to u^erUiteDd dlicavery. etc 



INDEX. 

med. SBOnOM 

lihng to report, not entitled to • 1019 

en not entitled to, as referee 1084 

UE8 : 

I, and order lor trial snbstitated 8SS 

ouer oi' jurors lor Kiug;i county, corruptly omitting name, etc., guilty of. llfiS 

Bail or Sukety. (See Bail. ) 

ual contempt 9 

iommou pleas may remit, in New York 286 

3iirt may remit, and may discharge firom impriBonment for non-payment of. 350-;f5ji 

ttctiuu for '. M9 

i.TI£8 AND FORPEITUBE8 : 

lot an attoniey. practicing in N. Y. in Kings county 64 

rmitting siuch person to practice 64 

i'orleitci treble damages for deceit, etc 70, 71 

850 for lending name 72 

) failing to attend court, when notified 90 

gleeting tu execute mandate in special proceeding 108 

le of liquors in jail 180 

ce by alieriffat escape of prisoner 168 

(See Fine.) 

LAL District. (See New York.) 

IE, Action for : 

nay be brought in superior city court 968 

>uil has juri.siliction of 340 

for non-resident infant defendant 473 

trial 



USTRT : 

imi.>siou not to issue to, except Canada 

ns to be used in suit, etc., pending in, how taken 914-990 

\y and common law of, how proved. 842 

n<\ judicial proceedings of courts of, how proved 998, 983 

>uch record or judicial proceeding not declared 884 

ec'ord, or document, in public office of, how authenticated 996 

;, ACTION FOR : 

1 for 383,884,887, 894 

;rial 988 

1 of action for relief on ground of. 389 

t, when not excused firom verifying answer to charge of. 8-29 

action for 519 

^tingdebt. ground of arrest in action 6SO 

ing, etc., when dispensed with, on injunction applied for on ground of. 619 

Pleading : 

jadgmentupon 087 



HJiB OF Practicb : 

»of 17 

jibii.-hed 18 

i.ate paj.-ment of money into court ; its inveatmmit, etc 744, 748 

ibe i^airen for discovery and inspection of books, eto 804 

i^K- at what term?* issues ^hall be tried 976 

i'*n an'l rcttlement of case and exceptions, when to be regolmtod by 997 

le appeals in special, proceedings 1861 

i'r.e m.-«nner of giving notice of application for execution a^painst property of deceased 

r.t 'le'-tor 1381 

(See Rules.) 

««:oNS 

■... y ■:-.%- Y'^rk. i? a court of record 2 

iFM JrsTicES. .'See Supremi: Court.^ 

'. .:t- m iv ••nler paper:* destroyed 81 

■ •f r»" 'r-l. a«l'<»tirtnii«Mit of : prooeedfnir* thereupon 34 

jT *'ify ■f-.iTl, by whom held, elr 281, 296 

iSee SrPREML COURT.) 

-r'.s.-. .'f-e*. '•hiins-e |>lace fi»r h«>]din£r courts of recora 88, S9 

- yz'. ZTi-'ATAry to aid r<heriff T 107 

i.'f: x*-r.^?'j' :*;mi ju-'tice? of ^■apreme vourt; revocation, ete... 219-:i28 

:;r.: '^^traordinark- terms of courts. 234 

';-i'izf:i of certain courts to hold circuits, etc., in New York 236 

jo^tices to bold court, to prevent ndiure « 987 

.^ii i-*ti'c of y. Y. marine court i 381 

815 



SiEUiTTiolC AoAIKST Propebtv— rond'nurrf. 



proilsloD _ 

whHDCaDb oDcleitakliiK 

hon pvl.Der'i intersBt aold ; rlghtt or pnrcbtuei 



mch ptoporly. . . 



oIMm of title CO property levied on, to 



rwlempEloTi after ule oa. (See Bbdehition or B&al Pkofbbtt SOLD ON Eiscnrtoi 
in OBsea irbere exeoation UaoM ngklnit Uie person. (Bee SutOOTiOH aoaiDBt tuK Feb 
EXBCttTIOK XaAOm THB FBBBDX : 

ru.tody ni'prieuDer arreated on US 

priioDerairestedon, eotltlBdloJaUUbenlei 1« 

I'uuoisiMB of un 

In whkC iTSaeB mnj- be iuned IWI 

uhon mar be luned asaluM a woman I4S 

whuu exocndon a^inat property mnat b« Brat baaed 14N 

and against property not to be almnltaneona *~* 

' "--" — ' ropertjci 






la ogainat penoa o: 



againEl pi'uuerty may leiiue alter deatb orperean Ln cnat 
creditor niBT diacnarKB debtor m caatody on : elFecl of anoh dlaeharEe.. 
ni-w oxeculion not loTjo onrorced agalnat real property gold, in curtain i 
Hxscv 



be lesned Khlle defendant Jn Dnaiotly on. 



Ml 



D ABlUNI8Ta*TOItB ; 



sscurKT apoD appeal by, may be dispenaad iritb IStl 

cicvDUtlonag^nilpropertylnhandBof.eto., wbattoreqoire...^ IKI 

DfUeDaaaed^adgmBnlcrediLor, taawluablaineicecntlon vltbiu five years IK* 

-'- '■• ^—■■■^ leinptlonofreaJ prouerywj-' — -' — — ' '" 

— " ""-id iherp— '■ •■ 



■ entitled ihereto l> dt 



i-r [HTBoii fmm nrrcBi while nbc; inj: subpcenn ut order. (See WlTKB 

XBHITION FROX EXEriTTlOV ; 

"I'liiiin i^itvciul, Tint uiTi''' ted by jfciici-al iiroiialoDs coneuming 

(Tlivitaiii ]iur«jiiiil [imi.iTly nvi-ncil bv honaeholder 

ri-ii:iiii prnprny imi i^^ompC IViim exeoutlonDn oenajn Indgmenla. .. 

iviiluw aud inarrifd wuiiiau. wben untitled to... . .. 

ormlllMry pny, bounly. etc. : anaa, equipments, etc 

nrrlKtatofaollon. eH., foridcnre, eto., of exampt property 

i>f land dedonateil asborylnggTODnd 
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INDEX. 

BuUTCTioir— ConMntied. Srctioit. 

leraritv on staying proceedings in certain actions, before trial 611 

after trial 612 

to .-i^ay proceedings on money Judgment, granted only on andertalcing and payment into court, tilS 

disnoAition of such money 614 

imacTtaking canccUetl. etc. , on decision against party obtaining 615 

after v<*rdi(t. etc., in ejectment or dower, undertaking upon 616 

damage^ on vacating, in such case, include waste 617 

Qodertaking in lieu of deposit, on granting 618 

both undertaking.-* may be contained in same instmment 618 

in certain caries aepo^it and undertaking dispensed with 619 

ondertaking required in all cases, except where otherwise prescribed &20 

>pecial cases excepted from above provisions 621 

damageo by reabon of. how ascertained 62S 

sustained by third person, by reason of. 0S4 

action on undertaking given on obtaining 626 

application to vacate or modify, without notice 626 

upon notice 6i7 

when prior motion to vacate, etc. . not to preiudice subsequent application 628 

Dew undertaking may be required upon application to vacate, ulc (>29 

motion relating to, effect of verified answer on 630 

arrevt and attachment, when not granted together 719 

application to obtain, vacate, etc., how 8oon decided 7:20 

time of !ttay by, i^ not a part of ten years to which lien of Judgment is limited I'iK 

cannot be granted in controversy submitted ." 1281 

time of stay by, etc. , is not part of time limited for issue of execution lJ8l 

to ueroon or property ; arrest in action for M9 

nilrnl, woman may be arrested in action for 6Sft 

IJQ' iRT, Writ of. (.See Writ.) 

bgnsiTioN. (See Sheriff's Jury.) 

IlSPBCTION : 

or books and papers. (See Discovert.) 

IlTEKEST : 

in action, etc , disqualifies Judge 46 

does not disqualify witneiib 828 

jmlgment to bear , 1211 

to be computed and inserted in Judgment 1285 

DmKLocrTORT JuDOMEirr. (See Judgment.) 

llTERPLEADER : 

by order, in certain cases 8iO 

bTERPRKTER : 

of X. V. marine court. (See Marine Court of the City of New York,) 

of courts of record in Kingfs county 94 

Ivtekrogatories : 

for e.xaraination of witness. (See Deposition.) 

ImctTORV : 

on attachment. (See Attachment of Property.) 

Utc% of Fact : 

how it arises 964 

must be tried, unless, etc 9^5 

Lwae of law and, arising in same action, how disposed of 9G6, ll«7 

ma«t be tried by a jury, when OQg 

most be trie<l b.v the court, when 969 

when trial by Jury, of speciflc> questions of fact, must ami may be ordered 970, 971 

not embraced In such order, how tried : 973 

foregoing provisions applied to counterclaim, when 5174 

at what term.<i to be tried 975 

order of. on calendar *.'.'. .V. , . .*. . ,'.*,'. .... jyjg 

iteue of law has preference over, when no Jury in attendance 979 

dedj'ion of court, or report of referee on trial of ' . . .* 10^ 

and of law arising in one action ; court may order severance, etc 1229 

» ..^ , judgment on '....1221-1228 

iMUE of Law : 

arifies only on demurer , g^ 

m U9t be t fi ed , u nless , e tc .*.*.....'.....**.*...*.'..'..**.* * 965 

and of fact arising in same action, how disposed of 966* 967 

most be tried by uie court ...,...*.....' 969 

at term held by one Judge only, except, etc. ....!!!..!. .1'. .....[,[...'.'... 976 

order of, on calendar ,* . ^8 

preference of, over issues of fact, when no Jury in attendance. .... ...'.*. .'...*.*.*/.*.*.!*. 979 

may be tried, in what county * ' _ 990 

decision of court or referee on trial of .....!!.*.!.*.*.'!..!..*.............!!."..*...! 1021 

and of fact arising in one action ; court may order severance, etc..*...!*.. /.*..".*.*.*.'.......*.*.*...!. 1220 

judgment on [ *. . *.*.." 1221-1228 

final judgment after interlocutory Judgment on 13^ 1-223 

_ (See also Demi;rr£k.) ' 

reigned, abolished, and onler substituted ^^^ 

prewnted by the pleadings, arise when ; kinds of ...!!!! 968 

when need not be tried > \[\\ ' m|^ 

iiow arraigned on calen<iar Mg 

how brought to trial *.'.!"..''.'.*."...'. 

( See Issue of Fact ; Issue of La w. ) 
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Jxi>QUEWT—C<nUkmed. 8«CTio». 

for plaintiir, lor excess over coanterolaim g* 

controversy between defendanta not to delay »J 

of coort of inferior jarisdiction, how pleaded ^ 

bow »ati»lied after deposit in lieu of bail ^ 

when enforced only aii[aiu(it attached property TOT 

where attachment has issued, satinfaction of. Jjj 

de fee tb c ured by 2±t 

obtained by mistake, etc., relief from JJ* 

roll, memorandum of tender and acceptance to be annexed to ►• • TO4 

against defendant, offer to allow 7W 

on offer by plaintiff... 7® 

entry of, in case of death after verdict, etc T®* 

cannot be entered against part}' who dies before verdict, etc 7tf6 

application for, cannot be withdrawn without permission <<< 

sabaequent application to another Judge, after reftisal of, forbidden TH 

to be entered in conformity to general verdict • 11S9 

what is a final 1200 

may be entered in termor vacation • IMi 

to be first entered at term held by one Judge 1S08 

may be for or against any of the parties, etc 1^04 

taken against one defendant, and action proceed as to others 1905 

for or against married woman, how rendered and enforced 1908 

f«>r piaintifi*, not to exceed demand in complaint Ii07 

rate of damages to be recovered • 1906 

final, di&missing complaint does not prevent new action, unless, etc 1909 

agaiuat party alter his death, effect of ; memorandum to be entereil in docket, etc 1910 

to bear interest, etc 1911 

by default ; in certain actions, how tiftken « 1919 

amount of, how deteimined when entered by clerk 191S 

application to court for, when necessary, etc 1214 

on application to court; damages, how ascertained 1915 

application for, in case of service by publication, etc 1916 

proof of attachment and undertaking required on certain applications for 1217 

agaiuat infant, alter appointment of guardian, etc 1918 

aMseii^ment, defendant in default, when entitled to notice of, etc. : demand of notice 1919 

when issues of law and £act arise, court may, on recovery of flnal Judgment, etc. ; order sever- 
ance, etc 1990 

flnal, how taken after issues of fiftct and law tried 1921 

interlocutory, on issue of law 1229 

flnal, powers of court on application for, under last two sections 12X3 

where interlocutory affirmed on appeal 1224 

after trial by Jury of specific questions of ftct 1993 

reference to determine specific questions of flust 1226 

motion for new trial at general tei-m denied 1227 

trial of issue of fact by court or referee '. — 1928 

in actions for divorce, etc. ; can be rendered only by the court 1229 

flnal, how obtained after decision awarding interlocutory Judgment 1230 

interlocutory, may sute substance and direct settlement of flnal, etc 1231 

certain references, etc., may be reviewed after 1931 

motion for, on special verdict, how to be made and decided 1983 

on verdict subject to opinion of court, how to be made and decided l^SH 

mn»t include interest on amount or decision or verdict 1935 

book to be kept by clerk for entry of, etc 1936 

Then may be enforced by exec ulion 1240 

serving copy and punishing for disobedience 1941 

real property sold under, how sold ; f<>rm and effect of conveyance 1949-1944 

clerks to keep docket-books of .' 1245 

to docket, on filing of Judgment-roll 1916 

must furnish transcripts of ; filing and docketing of transcript 1217 

Judgment docket to the public 1249 

not a lien until roll filed and Judgment docketed 1230 

lien of. on real property for ten years f^om time of docketing 1^1 

how real property may be levied upon after expiration of ten years 1299 

interest in contract for real property not bound by docketing of. .- 1253 

lien is inferior to subsequent purchase-money mortgage 1254 

certain time is not a part of tne ten years, to which lien of, is limited 1265 

court may order lien of, suspended on appeal ; entry to be made on docket 1256 

from what time such order suspends lien of 1257 

how lien suspended in any other county 1256 

lien of, how restored when appeal dismissed, etc 1259 

docket of, how cancelled 12*0 

peraon entitled to enforce, must execute satisfaction on payment and request 12i{l 

aMignor of, must acknowledge assignment of, on reoneet It!e2 

notice mav be filed by assignee or receiver, in lieu of assignment 1963 

how satiijlied upon return of execution 1264 

entry on docket of, on return of execution unsatisfied 19H6 

docket of, how discharged on filing clerk's certificate, etc 1267 

against bankrupt, ho w discharged 12i8 

power of court of record, over docket of its own l'-*** 

aasiKiimenL>i of, clerk to tile uml enter on docket 127u 

of United states courts. tran.<M!ript of, may be filed ; docket of. 1271 

for money, provisions as to docketing, etc., apply only to 1279 

confession of, without action ; lunrried woman may confess 1:273 

contents of statement for .' 1274 

filing of otateineiil lor ; entry uf judgiueui thereupon 1275 

docketing and enforcomont 1276 
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INDEX. 

JrancB OF TH)s Peace— ConMiMMd. Section. 

pani8hment for violation of law as to attorneys, in Kings coanty 61 

appeal to court of appeals in actions commenced in court of 191 

in Baffalo, certain actions dlscontinaed in Justice's court must be brought in superior court. ... 2M 

oaths may be taken before 842 

sabptena and witnesses before, excepted IVom certain provbions 859 

may compel production of book of aixountA, when 867 

may take deposition, for use without the State, when 9H 

docket-book of, or transcript, when evidence 938, U39, MU 

other proof of proceetlings before, in certain cases 940 

of adjoining state, docket, judgment, etc., of, how proved, etc 948-9M 

when to attend drawing of trial jurors 1046 

JirmcEs Court : 

of Albany-, is a court of record 3 

of Troy, is a court not of record S 

Justification : 

of sureties in undertaking. (See Bond ob Undsbtakino.) 
of bail. (See Bail.) 



K. 

Kings Count r : 

none but attorneys to practice in courts in 68, 6i 

interpreter for courts of record in 94 

court attendants in, how appointed, etc., their duties 95, 96 

Buuport of civil prisoner in Ill 

jail physicians in ; terms of office I'M 

jail liberties for 14A 

stenographer for supreme court, circuits, and oyer and terminer, in 254, 25.5 

sheriilr, etc., of, to attend city court of Brooklyn 811 

expenses or city court of Brooklyn are a charge upon 312 

stenographer for county court, se.<isions, and surrogate's court in 859, 36U 

certain provisions as to trial jurors not applicable to 1064, IWA, 1078 

jury fines in, lien, and execution to collect 1156 

clerk of, to ducket transcript of fines of trial jurors, etc 1156 

how liens of s^uch fines discharged 1157 

striking jury in. (sjee JUBV.) 

trial jurors m ; commissioner of Jurors in. (See Tbi al Jobobs in KlNOS COUNTY.) 



L. 

Land. (See Bsal Pbopebty.) 

LAW.SCHOOL8 : 

gnfluates of certain, court of appeals may modify roles for admitting.... • 16 

LEA8EHOI.D PBOFBRTT: 

what included in provisions concerning sale, redemption, eto.» of real property on execotton. . 1480 

Lbttebs Patent : 

limitation of action by person claiming under 868 

after annullment of 864 

Lettbbs Bogatoby : 

how and when issued, etc 918 

LtVT: 

under wan>ant of attachment. (See Attachment of Pbopebtt.) 

Levy of Execution : 

on real property, alter expiration of ten years 1252 

personal property, how far bound before l4U5 

order of prioiity of, where several executions, etc 1406-14i^ 

title of bona fide purchaser of personal property before, not affected thereby 1409 

lobe made on money, bills, bonds, etc 1410, 1411 

on propertj' pledged, how made, etc 1412 

apoo partnership interest, proceedings to release from 1418-1417 

(^)ee also Execution against Pbopebtt.) 

Ubbl: 

limitation of action for ^84 

pleading and proof in action for ." '. 535 

LiBEBTiES of Jail. (See Jail Libbbtibs.) 
Uur: 

of mechanic, etc., on real or personal property ; N. Y. marine court has Jorisdietion of jBOtion 

to enforce gl5 

of jury fines in New York f ..*."!,'!....!..! 1117 

Kinirs coun ty !.!!!.!!..!.*...*.!.!!!.!.. AfS 

of judgment. (See Judgment. ) 

of execution on personal property. (See Lbvt of Execution.) 
Umitation : 

ofjuijgtneut lien on real property 1J51 

of lime for issuing of execution of course ...*.*.*.'. !*.!*.!!!*. '.!',*.! !*'!! ISn 

within which execution not to issue after death of judgment creditor. !'*'.".*".**!.*! I! ! "'•^ 
time of stay, et«., is not part of time limited for Issuing of execution .' , 
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INDEX. 

IC^KiiTE CoirRT OF THE CiTT OF Xew YORK— Continued. • SKOTIOW. 

jurisdiction of. .815-817 

cannot naturalize an alien 818 

removal of action to supreme court, IVom 819 

number of justices, their general duties. . 8i0 

jui»tices, when and how suspended from oflloe 821 

chief-justice> how designated ; his general powers and duties 322 

justices may make rules of praodoe 323 

when open ; routine of business, etc., at terms 324 

terms, when held ; publication of appointment of terms 825 

justices may take oaths, acknowledgments, etc ... 326 

ortler or waiTant of attachment in, who may grant 827 

clerk, deputy-clerk, and assistants 828-831 

stenographers 83:2 

inteipreter 383 

when gull ty of peijj ury 334 

court may appoint attendants, etc 83f 

clerks, interpreter, etc., not to receive fees 886 

suspension of an officer of the court 887 

what mandates may be executed without the city 838 

direction and execution of mandates 888 

powers of, as to transfer of money, etc., in court 748 

may order discharge of levy of execution, on appeal from judgment 1811 

clerk of, general duties of. (See Clbbk ; (Joumty Clbkk.) 

IUhriage : 

arrest in action for breach of promise of. 648 

of plaintiff, court may order action abated, upon 761, 762 

certiflcjite record, etc., of, is presumptive evidence 928 

reference by consent not made of course in action to annul 1012 

referee, to whom all parties object, may be appointed in ^uch action 1024 

judgment, how taken in action to annul, etc 1229 

Ka&bied Woman : 

action by and against, how brought 450 

when may and may not be witness for or against her husband 828-881 

judgment for or against, how enforced 1206 

mav confess judgment as if single 1278 

entitled to same exemptions from execution as a householder 1392 

exemption of homestead of, etc 1899-14U4 

Marshal.: 

what mandates of N. Y. marine court may be directed to 339 

MxroK's Court : 

of the city of Hudson is a court of record 2 

VlLlTART : 

Bheriftmay require aid of, to overcome resistance to process 104 

governor may order out, to assist sheriff. 107 

pay, bounty, arms, etc.. when exempt Arom execution 1898 

exemptions f^om jury duty. (See Exbmption. ) 

MUOONDUCT : 

officer, party, etc , court of record mav punish 14 

in office or in professional employment, arrest in action for 649 

(See also Attosnbt.) 

MlSDBM KANOR : 

sale of liquor in court-house, of court of record 88 

person not attorney, practicing in New York or Kings county 64 

Judge permitting such person to practice '. ." 64 

attorney may be removed or suspended for 67 

misconduct by attorney, etc 70,76, 80 

defence of prosecutions by district attorney, attorney-general, partner of district attorney, etc. 80 

ref^isal to assist sheriff, when commanded lOi 

violation by officer, of rules as to arrests, jails, etc 126 

ille^ sale, etc., of liquors in jail 180 

sheriff, etc., suffering prisoner for contempt, etc., to go at large 167 

conniving at escape 189 

reftaaal of public officer to search and certify 961 

physician giving false certificate as to juror in New York 1120 

bribery, also representation, etc., as to jurors in New York 1122 

officers receiving bribes as to trial inrors, etc., in New York .... 1128 

concealment of offer to bribe by trial Juror in New York 1194 

certain wilftd omissions of duty by commissioner of jurors for Kings county 1169 

giving false information as to jurors, etc,, in Kings county 1160 

physician giying flUae eertifloate, etc, as to juror in Kings county 1161 

MUTAILB : 

or omission in seal, teste, etc., not to invalidate process 24 

in process, pleadings, etc. , when disregarded 721-723 

court may relieve against 724 

Mitigating ciRcrMSTANCEs : 

may be pleaded and proved m certain actions 638, 6.16 

XoifET: 

ordered paid, non-payment of, how punishable, where execution cannot Issue 14 

current, of the United States, how levied on, etc 1410 

bank bills, bonds, etc. , how levied on, etc 1411 

paid into court. (See Patmsitt into Court ; Tbndbb.) 
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INDBX. 

HoiiVrr: 6K0TIOM. 

plAintiff cannot submit to, after cause submitted to Jury 118S 

ITOTART Public : 

oatbn may be taken before 94St 

eertitlrate of protest is evirlence, when. 9S8 

origiuai protests, etc., when may be used as evidence., 924 

XoTfi OF Issue: 

in New York, of cause called and passed 796 

contents and fllini^ of 077 

lionCE: 

ot Hubatitution of officer, in special proceeding 68 

may be served, instead of copy complaint in certain actions *. 419 

4)( object of action 428 

of no perrional claim 428 

to be publiHhed with summons 442 

of ap.plication for injunction, uiien required 00&-609 

of attachment of real property, to be filed; requisites of 649« 

of application to discharge attachment 689-696 

of attachment of real property; cancellation of. 711 

of application for receiver .^ 714 

of payment into court of amount tendered, etc I****** ^^ 

of acceptance of offer of judgment ,\^ 7S3, 789 

of motion, time of 780 

time for publication of, how computed 7^ 

mo<le of service of 79^-802 

publication of, when no newspaper in county 826 

of trial, e^ervice of 977 

party starving may bring cause to trial 960 

of taking deposition. (See DEPOSITION ) 

KtnSAXCE, ACTION FOB: 

when to l>e brought in superior city court. 



0. 

Oaths and affibmations: 

court of record may administer to witness %, 7 

before whom may be taken 94A 

taken m special cases 843 

without the State 844 

mode of administering oaths 846 

when kissing of gonpels, etc., inav be dispensed with 846 

aflirination may lie made; form of. 847 

Eeculiar mode of administering, when resorted to 848 

uw administered to pert^ons not Christians 849 

swearing falsely in any foinn, is perjury 861 

OWECT OF Action: 

notice of. (8ee NOTICE.) 

to liiiuidate damages, in action on contract 786 

effect of acceptaui^e or reftisal of such offer 787 

of judgment, uy defendant, before trial 788 

effect of acceptance or refasal of such offer 788 

••r judgment, by plaintiff, where counterclaim is set ap 789 

effect of acceptance or refusal of such offer 78i 

nnd acceptance, by whom subscribed 740 

death of party alter, does not stay judgment 763 

OtficEB: 

of court of record, may be punished for miscondact 14 

«r attorney to subscribe or endorse propess 24 

(lifsability of, in special proceeding; substitution, etc 68, 68 

certain, not to practice as attorneys 62 

to attend general teims; fees, etc 242, 248 

of court of record, when privileged from arrest 665 

public attachment and arrest in action against, for peculation 649, 687 

a.> to liabilities for escape or misconduct, etc. (See Sheriff.) 
a'i f aiTest and custody of, and charges against civil nrisoner. (See ABBB8T.) 

vSee also Public Officer.) 

Okondaoa County : 

jail liberties for 145 

Opinions : 

of coui-t of appeals, judges to deliver to State reporter 210 

not to be copyrighted 212 

State reporter to deposit with clerk, when 216 

OiANGE County i 

stenographer for supreme court, county court, etc., in 256, 267 

Obder: 

for payment of money on contract, not enforceable by arrest or imprisonment 16 

appeal to court of appeals from, when allowed 190, 191 

heard as a motion ISU 

in superior city court, when county judge may make 377 

inN. T. marine court, who may make 327 

825 
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MUHi ..■ .:. 

nurrlMl wom>ii appeitrn. etc., »e If &iDglu.. 

ilaalaDallon of deiendanl, when name unknown, sic 

ennnmay canw to be brought in lH^ 

liable on HUne demand, may be Joined 

deMndant eo nied may apply Ibr any relief. ,... 

priiceeillue igalnsc defendaats eeieratly liable ,„. 

Jointly llaule,appUoaUonof oertaln provialansts ^ 
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INDEX. 

Part v — Contintted. Sectiun. 

chancre of parties not to affect bond or undertaking 816 

(o .uiioii ur »peoial proceeding, when to be examined as witneas. (See WlTlfB88.) 
dc|M>.sitioii of, l)eft)re trial. (See DBPOSmON.) 
eer\ ice of papern on. (See SERVICE.) 
ileaih of. (See Death.) 

Patmcnt into Court.) 

inu»l accompany tender after action brought 788 

tUscharge:^ party from liability 748 

general ruleti may regulate 744 

monev so paid in, to Be paid to county treasurer 745 

Mcorities to be taken in name of county treasurer 746 

Auds ; where and how deposited and invested 746 

supreme court may order securities, etc. , transferred to guardian, etc 747 

certain other courts, when possessed of like power of supreme court * * ** 748 

powers of county treasurer, etc., touching securities **" 749 

transfer of money, securities, etc., on death, etc., of officer 760 

money deposited, paid out only on order 761 

accounts of county treasurer, of monev. etc., how kept 768 

county treasurer, etc., to report annually to court 763 

rulei< as to county treasurer, govern chamberlain of New York IH 

Judgment direotuig, how enforced 1841 

(See also Injunction.) • 

Pdaltt : 

action to recover, may be brought in superior city court, when 8B8 

limiutionofacUonfor • 3d8, 884, 887. 8M 

arrest in action for 648 

action to recover, place of trial of V68 

for taking down, etc. , notice of sale put up by sheriff. 1886 

for veiling real property on insufficient notice, etc 14M 

(See FiNEM, Penalties and Forfeitures.) 

Fbople of the state : 

wnt6 and pj-ocubb to be in name of. 82 

veriflcation of pleading, on behalf of. 686 

certain actions bv, have preference on calendar 788, 791 

limitation of action by. (See Limitation of Action.) 

FUUSHABLE PRoFEKTV : 

attarhed or levied upon, under execution. (See Attachment of Propbbtt ; Bzboution 
against Property.) 

Pujcrt: 

fiil^e swearinff before sheriff's Jury is 108 

interpreter of N. Y. marine court, when guilty of 8^ 

>wearing falsely' in any form is 851 

fiUse swearing in proceedings relating to trial juror in New- York 1126 

Pupbtuation of Testimony : 

proceedings for. (See Deposition.) 871-870 

Peksonal Injury : 

limitation of action for 888 

Peksosal Property : * 

action relating to, may be brought in superior oity court, when 868 

atuchment of propertv, in action relating to / 686 

how attachment leviea upon 649 

execution to be first collected out of, etc 1368-1371 

requisites of execution for delivery of. 1373 

what, exempt from execution 1890, 1891, 1383 

personal property, right of action for seizure of, when exempt fkt>m ezooution 1394 

title of bona dde purchaHcrs of, before levy of execution, not affeoted thereby 1409 

as to lien of execution on ; levy and sale of, on execution. (See Exboution AOAnrsT Prop- 
erty ; Sale under Execution.) 

PinTlON : 

for discovery, etc. , of books and papers. (See DISGOV'SRY.) 
to prosecute, etc., as poor person. (See Poor Person. ) 

Phtsician : 

tu county Jail, bow appointed 186 

not to disclose professional information 834 

knowingly giving false certificate as to Juror in New- York, guilty of misdemeanor USO 

Kings county, do 1161 

Place of Trial. (See Trial.) 

infant, appointment of guardian ad litem for 468 

rights of junior, in case of attachment against foreign vessel 698, 701-706 

abatement of aotion, on death or marriage of 761, 708 

cannot submit to non-suit after cause submitted to jury 1188 

Pleading : 

must be in English : abbreviations 88 

objection of limitation of action, how taken in 413 

first, on part of plaintiff, is complaint 478 

ot defendant is either demurrer or answer 487 

over, after demurrer, when allowed 497 

amendment of. art«r demurrer, when allowed 497 

form, sufficiency, etc 518 

to be liberailv construed 619 

AJitu be subscrioed by attorney ; time of service of copy 680 

JBwhen copy of, to be served on co-defendant 681 

'^VMoaterial allegations of, when deemed true 632 

> 327 
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INDEX. 

?UOCES»—C<mtinued. SSCTION. 

in special proceeding, nesrlect to execate, how punished 108 

resiatance to, sheriff may nave aid to overcome 104, 107 

when to be delivered by former to new sheriff 184 

of superior city court may be executed in any county, when 278 

of county court, may be sent to any county, when 3^7 

or paper, designation by resident, of person on whom service of, may be made 430 

in special proceedings, when served like summons 482 

unknown defendant, how designated in 463 

defects in, when disregarded 721-7^ 

when not amended without order 728 

rules as to service of papers generally, do not apply to 807 

execution is, of court from wnich issued 1864 

PKOHIBITIOir : 

pi-eference of cause on calendars 792 

PKOXI880HT KOTE8. (See BILLS OV KXCHAVGB AVD PBOMI8SOBT NOTM.) 

Proof : 

and pleadings, variance between. (See Plbadutos.) 
of service ol summons, (dee Summons.) 

Property : 

ii^jurv to ; limitation of action for 883 

deflnltien of, as used in provisions as to receiver , 718 

enforcement of order for delivery of 718 

qualification of trial Juror 1027, 1028, 1079, 1060, 1126 

(Sec also Personal Propbrtt ; Real Propbbty.) 

Pbo^isional Remedy : 

court acquires jurisdiction fh>m time of granting 416 

when not affected by supplemental pleaaing M4 

motion to vacate, etc. ; preference of, how soon to be decided 720, 791 

(::>ee Arrest ; Attachment of Property ; Deposit ; Injunction ; Kbcbiver.) 

PCiiLICATlON : 

of inaccurate report of its proceedings, court may punish as contempt » 8 

of general rules of practice, and of general rules and orders of court of appeals 18 

of change of place for holding courts 89, 40-42 

of amendments of rules as to admission of attornevs, eto 57 

of certain orders, etc., in action for benelit of creditors 788 

of legal notice, time of, how computeo 787 

notices, etc., where no newspaper in the county iHC 

affidavit of printer is pi*esumptive evidence of 926 

of summons. (See Summons.) 

of reports of court of appeals. (See State Rbportbb. ) 

of supreme court reports. (See Supreme Coubt.) 

Public Officer ; 

verittcation of pleadings on behalf of 826 

death, does not abate action brought by 7GB 

records and papers kept by, when copies are evidence 988 

seal of, how amxed 960 

niu»t search and certify .' . 961 

place of trial of action against, etc 968 

certain, dlsqualifled to serve as trial Jurors 1029 

certain, may claim exemption as trial Jurors 1080, 1061, 1127 

certittcate of, when evidence. (See Documentary Evidence.) 

production of books, etc., under charge of, how compelled, etc. (See Si di'iena.) 

PUNISBMENT : 

of officers and others, for misconduct, eto ^ 14 

of contempts, by courts of record. (See also Contempt. ) 6-16 

of Jurors, for non-attendance, etc. (See Trial Jurors ; Trial Jurors in Kings County ; 

Trial Jurors in thb City and County of New Yorkj 
of sheriff, and officers generally, for misconduct, etc. (See Titlbs of SUOH Officers.) 
of witnesses, fbr disobedience to subpcena. (See Subpokna.) 

l*UTKAM county : 

stenographer for supreme court, county court, etc., in 2B6, 257 

Queens County : 

stenographer for supreme court, county court, etc, in » »6, 267 

Question of Fact : 

when court of appeals can review 1888 

trial of, bvjury. (See Reference; Trial.) 

on motion to vacate, etc., provisional remedy. (See ABBB8T ; ATTAOHMBHT OF Propbbtt i 
Injunction.) 

Question of Law. (See Exception ; Trial.) 

r • 

R. 

kKAL Property : . . ^ oao 

when actions relating to, may be brought in superior city court *^ 

county court has Jurisdiction of actions relating to J*J 

what interest in, maybe attached • *♦* 
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WllDii liwcimony required before, may be ulicn by cummlu: 
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trial by, when and how exception lakun at. and after--..... 

rulliiaof, excepted to, how reviewed 
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INDEX. 

bPiREE— Con/ifitfed. Sbotiom. 

ren^rence ofiseaasbj consent, how made 1011 

in certain cases, not made of coarse 1012 

compulf^ory reference of issues, when made lOlS 

proc<reding:8 where reference is of part of issues 1014 

compulsory reference of questions incideulally arising .* 1015 

mast take oath ; waiver of oath 1016 

witueb« may be subpajnaed to attend before 1017 

powerii uf, upon a trial . 1018 

rt>)K>rt of, when to be made ; consequence of failure 1019 

where increased damages are given by btatute 102 ) 

upon trial of demurrer 10_1 

issue of ftict .^ 10-j 

parties may require, to determine particular questions / 10.3 

qualifications of. 1024 

several may be appointed 1025 

proceediug8 regulated when there are t>everal 1026 

when court may direct, to ascertain damages, etc 1216, 121($ 

to determine specific c|ueutions of fact, judgment alter report rendered. 1226 

judgnient after trial ot whole issue uf fact by 1228 

required by Judgment, to be appointed bv court 1230 

final judgment may be ordered to be settled before 1281 

hearing before, on assessment of damages, etc., how reviewed 12S8 

iUfcles of real estate adjudged to be sold oy ; efl'ect of conveyance 1242 

to .sell real property adjudged to be M>ld,* when required to give security 124S 

c^mveyance of, on such sales, what to state 1244 

for pri>visions as to exceptions on trial before. (See Exception.) 

Release of PBorEHxr. (Sue attacumknt of Pbopebty ; Levy of Execution.) 

Relief : 

from judgment, etc., obtained by mistake, etc 724 

from cont«equences of failure to plead, etc 788 

Remittitur. (See Court of Appeals.) 

Removal of action. (See Countv Courts; Superior Citt Courts ; Supreme Court.) 

RKXSeELAER COUNTT: 

jail liberties for 14ft 

Reply .- 

defence of limitation, when taken by 413 

demurrer to, for insulflciency 498 

what to contain 614 

application for judgment, on failure to ftl5 

to new matter inanj»wer, court may require 516 

may contain two or more avoidances ot same defence, etc 517 

new matter in, deemed controverted 622 

may be stricken out, for disobedience to order for discovery, etc 808 

when issue of fact raised by 964 

(See Pleading.) 

ttEPOKT OF KSFEKEE. (See REFEREE. ) 
KEPf)BTB : 

uf court of appeals. (See State Reporter. ) 

of de<nsjions of supreme court, (see Supreme Court.) 

Kescl'B: 

of proport>' or person in custody, how punishable 14 

uf defendant after arrest, sherifl'is liable for 587 

KiSISTANCE : 

to mandate, proceedings in case of 104-107 

Rebtitl'tion : 

when compelled after judgment collected 446 

may be enforced by court where judgment set aside, etc 1202, 1828 

Return : 

of writ and process, time and manner of fS 

of proceedings, judge out uf office may make 26 

of warrant of attachment, when warrant is annulled, etc 718 

by officer or subordinate court, amendment of. 726 

in a special proceeding, where to be filed 836 

of commission 901-8Q8 

Richmond Countv : , 

stenographer for supreme court, county court, etc., in 266, 867 

Rockland Cc)l*ntt : 

stenographer for supreme court, county court, etc., in 866, 267 

RCTLBS: 

general rules and orders of court of appeal.s, to be published 18 

of court of appeals, as to admission ol attorneys; how changed, etc 67,68, 188. 

of practice in court of appeals, court may make 198 

jnstiC'CS of N. Y. marine court mav make 883 

(See GEKBRAL RULES OP PRAOTIGB.) 



dALSr 

of property attached. (See Attachment of PRoPEitxr.) 

by sheriff or referee, of real property adjudged to be sold, effect of., 1243 

(See Sale under Execution.) 
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SBTiLBMBirr : 



INDEX. 

OlTSRAirCE : SBCTIOH. 

Of action , where causes of action .improperly loined in complaint 497 

on admission of part of plaintiff's claim 511 

where issues of law and fact arise, etc 1220 

IHERJFP 

puui^hment of, for misconduct 14 

may be directed to furnish rooms, etc., for court of record 81 

or deputy, etc., not to practice as attorney..... 03 

when to act as crier of courts of record 93 

of Kin^i county, to appoint attendants on certain courts 95 

to require constableato attend courts 97, 98 

to furnish minute, on receipt of mandate 100 

to deliver copy of mandate, on serving 101 

must execute mandate ; may make retaim. in certain cases, by mail 102 

neglect to execute mandate in special proceeding, how puuisned UVi 

may command aid to overcome resistance ; proceedings 104-107 

to have custody of jail and prisoners, (See Jail ; FBlSuirjts.) 

to admit prisoner to Jail liberties 140 

court may order prisoner out of custody of. ^ 166 

neglecting to closely confine prisoner lor contempt, etc., liability of, etc 167 

liability of, for escape of a prisoner. (See Escape.) 

when a party to action, duties of coroner. (See COHOXEB.) 

ceitiflcatc furnished to, on qualifying 188 

former, powers of, when to cease 188 

to deliver pails, process, etc., to successor 184, 185 

return in his own name, process ftilly executed 186 

complete execution of certain process 186 

deliver certain orders of arrest to new IbT 

delivery of jails, process, etc., how enforced 188 

to attend gent.'rai term of supreme court; duties thereat 242 

fees of, for attending general terra, how paid 248 

limitation of action aurainst 883, 886 

to serve summons and make return 486 

certificate of, is proof of service of summons 434 

when liable as bail ; prosecution of official bond 587, 688 

when so liable, has rights and privileges of bail 696 

duty of, on execution against defendant under bail 596 

may be ordered to take and deliver or convey property....* 718 

return made by, may be amended by order 726 

preference of action against 791 

warrant of commitment of witness to issue to 868 

or other officer, liability for arrest of witness attending under subpoena 863, 864 

duties with respect to trial iurors. (See Tbial Jurobs.)^ 

duiien in case of struck and foreign jury 1065-1071 

neglecting to take charge of fury, in special proceedings, how punished 1196 

notice to tjc given to, of tine imposed for such neglect 1197, 1198 

»u('h line, how collected or remitted. .% 1199 

bales of real estate to be by, or referee ; effect of conveyance 1^42 

cunveyanre by, what to state, etc: 1244 

(inty of, on payment to him of amount of execution 126ti 

execution to issue to ; provision where he is party, etc 1862 

to indorse, on execution, time of it^ receipt » * 1868 

duties, on .sale under execution. (See >Sale under Execution.) 

substitution of indemnitors for, in action for levy under execution, etc 1421-1427 

to^ve notice of such action to indemnitors 1427 

duties of, in executing order of arrest. (See Arrest ; Bail,) 
as to custody aud support of civU prisoner. (See Prisoner.) 

Sheriff's Jury : 

mode of trial by, of claim of third person, to property seized under mandate 108, 109 

claim of thinl person, to property attached, may be tried by 667 

proceedings after, and effect of such trial 658, 659 

in New York, how selected 1112 

claim of third person, to property seized under execution, may be tried by 1418 

proceedings after, and effect of such trial 1419, 1420 

^Uander. (See Libel.) 

^^ecialJubt. (See Jury.) 

*^ECIAL PROCEKDINO : 

not di<4con tinned by change, vacancy, etc., injucUres 26 

proceeding in a, commenced before one Judge of court of record, in Kew York, may be con- 
tinned before another 26 

parties may stipulate to try. elsewhere than at court-house, when 87 

not to abate by failure or anioumment of court 44 

diaability of officer before whom pending ; substitution, etc 52, 58 

Kwers of judge of superior city court, in 268 

isdiction of superior court of Buffalo, in 292, '293 

removal of, from county court to supreme court 342 

»Qch removal not to impair process, etc 346 

rules of limitation of action, apply to 414 

process, etc. , for commencing, when served like sxunmons 43^^ 

return or paper In, where to oe filed 825 

unler in, where to be entered ^.'5 

witness sabpcenaed in, etc., exempted f^om arrest ' 860 

how pro4lactlon of book of account compelled in 8f)7 

&l>l*eal from linal order in, made in same court 1356 

by another court or judge 1857 
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SBBSTITDTEU Seutice. [8eo JcnuHBHT ; Service ; StruHONS.I 
^nWTtTltTIOH : 

of one oHDer for anuUiar. In special proopcdin^ 
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INDEX. 

SVHUONS— ConHmim. Sbctiux . 

complaint or notice, when to accompany ; conseqaence of fkUnre 419, 4:30 

notice of no ^rsonal claim, etc., wnen to accompany 4:3 

effect of »er\ice of such notice 428 

voluntary general appearance equivalent to personal service of 4dl 

service of, who may make ; •sheriff's duty, etc 425 

per^nal service oii natural person, how made 4M-42B 

jervice on periM>n dcT^ignateii to receive same .Trr 490 

penK»nal jwrvice on dome>tic cori»oration 4S1 

foreign do 431 

pn>cess, etc., to commence sfnecial proceeding, served like 4SS 

proof of i*enrice of. how maue 4S4 

mode of wrvice. where defendant not found, or evadec, etc • 4S5, 496 

filing of papers on Mich service ; pro4»f of service 497 

service by publication, and without the SUte 438-449, 14i 

pro«)f of giuch service 444 

unknown defendant or defendant whose name is unknown, how designiUed in 451 

supplemental, to is«ue to parties brought in ; its service, etc 469 

order of arrest may accompany 6M 

injunction order may accompany 9iH 

warrant of attachment may l>e issued before service of 638 

service of, after issuing warrant of attachment 638 

supplemental, may issue, on bringing in successor of deceased party 760 

rules as to service of papers, generally, do not apply to 808 

dismissal of complaint for neglect to »ierve 831 

tol>e filed within ten days after service 884 

oouris nut to sit on, except, etc 6 

arrest on, when nilowe*! 6 

coiuuiitment and discharge of prisoner on, when allowed 6 

when exclu*i<Hl in computing time 788 

SUPERIOB ClTV COUKTS : 

chief iudge*> are members of convention to make general rules of practice 17 

may tfirect c'.crk to de^troy certain papers H 

judges of, may perform duties of justice of supreme court at chambers 241 

Keneral juriMiiction of 868 

Jari>diction as to domestic cor|»orations, etc., how determined 864 

where there are two or more defendants 865 

presumed ; want of jurisdiction, matter of defence 886 

etc. , when co-extenf»ive with that of supreme court 267 

Jad^ of. has powers, etc., of justice of supreme court 867, 868 

actions, etc., may be removed into supreme court, to change place of trial 868, 270 

appeal ftvm order of removal ! 871 

order t<» slay proceedings, in onler to procure removal 8W 

removal of action io supreme court, when judges of city court cannot act 878 

from supreme court to city court br consent 274 

duty of clerks, when removal from one court to another is ma«ie 875 

removal not to invalidate former proceedings, etc. ; surrender by bail, etc 876 

when county judge may make oraer in * 8T7 

may send process to any county, when 878 

proceedings commencerl before one judge of. may be continued before another 86, 879 

api)ointment of temib, etc .* 280 

general terms, by whom held ; cause, when reheard, etc 8»l 

special and trial terms, by whom held 882 

new records, etc., in place of those mutilated or injured 289 

clerks and deputies ; appointment, removal, powers, etc 884, 8S5 

may appoint receiver in certain cases 711 

f)<»ver of, as to transfer of money, etc., in court 748 

udgc of. may order discharge of witness from arrest. *** 

prrn-eiMlings for appeal u> general term of, same as in supreme court. (See Suprbxb COUBT.) 
clerks of, general ifuties of. (See Clerk ; Counxt Cubrk.) 

^CPEBIOR COITRT OP BUFFALO. (See BUFFALO, SUPERIOR COURT OF.) 

^iiPERioR Court op the City of New York. (See New York, Superior Court, etc.) 

Sn>ER8EI>EA8 : 

as to defendant in actual custody, when ordered STi 

^t'PERvigoRS, Board of : 

to pay for printing calendars of certain courts 80 

to provide rooms, furniture, etc., for courts of record 31 

for payment of court stenographers ••••• 88 

(oap)>oint ph3rt(ician to county jail 196 

in certain counties, to provide stenographer for county oonii. 358 

Sl'PPLEMESTTAL : 

pleailing. (See Pleading.) 
summons. (See Summons.) 

8irpREXE COl'RT : 

is a court of record 3 

may direct county clerk to destroy certain papers 21 

seal kept by county clerk, to be the seal of. 27 

general term to examine applicants for admission to inraetioa 56 

may suspend or remove attorney , 67 

attendants upon sittings of. 98, 85. 242 

general Jurisdiction of. 817 

Judicial departments ; general terms. - 219 

general term justices, designation, term of offlce, Taoanoiea, etc 819-884 

836 
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SItkl-RIBK : 

relief ll'om Judgment, BU'-.olilalned hy 

SUBUtHPBR. {See Bail ; Bond for JAitLiBERTi 



INDEX. ^ 

Tksms OF C0UST8. (See the titles ortheseTcral courts.) Sbctiov. 

TKSTIS : 

of writs and process, form of. 23 

mititake or omission in, does not invalidate process 24 

Time : 

for deciding motion, relating to provisional remedy ..*. 72 > 

of notice of motion 780 

enlargement of, in legal proceedings 7»1 

affidavit, or copy to be served with copy of onler enlarging 782 

relief alter expiration of 78.* 

cannot be extende<l, when 784 

for appeal and certain motion, when extended 785 

of publication of certain orders, in action for benefit of creditors 78« 

of legal notice, how computed 787 

how computed, iu general Itb 

Title : 

ol bona fide purchaser of personal property before levy of execution not affected thereby 1409 

to real property sold on execution, not divested until ueed given 144U 

Town Clerk : 

copies of papers filed with, or record kept by, is evidence 934 

jury list to be filed in ofilce of. .' 1087 

Transcript of Judgment. (See County Clerk ; Judgment.) 

Trial : 

notice of, for adjourned term 81 

elsewhere than at court-house, stipulation for 8« 

of issue of fact commenced, may be continued beyond term 45 

appeal to court of appeals, from order granting or refusing new 190, 191 

jntlgment or court of appeals on appeal from onler granting new 191 

place of, of actions in certain courts, supreme court may change 21b 

of issues of fact. (See 188UE of Fact.) 
of issue of law. (See Issue of Law . ) 

party serving notice may bring on cause for 960 

party bringing on c-ause for, must fui uish court with copies of papers 981 

what actions to be tried where subject of action, etc., situated 982 

must be tried where cause of action arose 988 

place of, in other actions ^ 984 

may be had in county designated in complaint, unless place is changed 985 

demand by defendant that place of, bo changed to proper county 98H 

when defendant may move to change place of, to proper county » 98(i 

change of place of, when court may order 987 

effect of, as to subsequent proceedings 968, 980 

effect of reversal of order for 989 

provisions as to place of, apply only to supreme court * 991 

exceptions on. (See Exceptions.) 

by a jury, regarded as continuing until verdict is rendered, for certain purpose* 993 

new, how caoe to be made and settled on motion for 997 

case not necessary on motion for, on minutes of judge, etc 998 

motion lor, on minutes of judge, when and how made 099 

on exceptions, may be heard in first instance at general term 1000 

after interlocutory judgment may be made on exceptions at general term 1001 

when to be made at special term 1008 

provisions as to review of trial b>; jury, extend to trial by a jury of specific questions of fact, etc. 1008 

may be gi-anted as to some Questions tiied, and refused as to others, when 1008 

motion n>r, where to be macfe iu particular case 1008 

after hearing before referee, where to be made 1002, 1004 

may be made after final judgment 1006 

does not effect stay of proceedings on judgment, unless order therefor is made 1006 

not prejudiced by exceptions taken, etc 1006 

must be by court when Jury trial waived, unless reference ordered 1008 

by jury, how waived 1000 

by court, decision, when to be filed ; consequence of lltilure 1010 

by a referee, (See Referee.) 

oi" a demurrer, decision or report on lOZl 

of whole issue of fact, decision or report on 1022 

Sarties may require court or referee to determine particular questions on 1U28 

y court or referee of whole issue of fact, judgment, how taken after 1228 

of submission of controversy without action 1281 

as to formation, etc., of Jury on. (See Jury.) 
by sherifl^s jury. (See Sheriff's J ury.) 

Trial Jurors, except in New York and Kings Counties: 

qualifications of 1027 

provision concerning propertv. qualifications of 1028 

certain public officers disqualffied to serve as 1089 

who are entitled to claim exemption from service as 1060 

evidence of exemption in certam cases 1081 

when Juror to be discharged from serving as - 1082 

excuse*! from serving • 1088 

certain provisions, not to apply to New York and Kings counties 1084, 1082, 1078 

certain town ofliccrs to make fists of 1085 

names of, to be taken from astsessment roll lOcW 

duplicate li.^tsof, to be made and filed 1087 

county clerk to make and deposit ballots containing names of. 1088 

destroy old ballots 1080 

to serve three vears JJ*0 

wards of certain cities to be considered towiiB» etc IMl 
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Csf AL Jurors in the Citv and County of New York— Continued, Sectiok. 

military ofUcers to bellver list to commiseioiierd of Jurors 106S 

jury year, when to begin ; length of jury service 1064 

when court may temporarily excuse from attendance 1085 

for what causes and now excused, by court, in other cases 1086 

applying, to be excused, must produce notice, etc 1087 

service lu a court not of reooru ; when an excuse 10«ti 

clerk of court to make return as to attendance, etc 108 » 

to be selected by commissioner of Jurors, his powers, etc 1000 

general powers of commissioner lU)i 

public ollicers required to aid him 1092 

expenses of his office, how paid ; rooms, etc 1099 

lists of, to be prepared ; notice ; exemptions of, to be decided by commissioner 1004 

persons, how required to testify as to liability to serve as 1006 

lists of, to be returned to county olerk ; correction of. 1096 

ballots ; supplemental lists, etc 1097 

number of, to be drawn for each court of record 1008 

when to be drawn ; what officers to attend lOliO-UOl 

notice of drawing of ; proceedings on drawing ; mode of drawing 1100-1104 

if term consists of separate parts, how drawn 1104 

commissioner to issue notice to drawn 1106 

to be notified by sheriff; return of sheriff 1106 

clerk of court to certify as to mode of service 1107 

court may order new panel drawn during term 1106 

to be fined for non-attendance : remission of fine 1100 

mav be arrested and compelled to serve lUO 

in district courts, how selected and punished for default lUl 

sheriff's jury to be selected from lists of 1112 

proceedings before commissioner, to enforce fines of 1118 

board for enforcement of inry fines, who compose it ; proceedings before, etc 1114 

general powei*s of board for enforcement of Jury fines 1116 

commissioner to issue warrant to collect fines ; powers and duties of sheriff thereon 1116 

flic certificate of uncollected fine with county clerk ; effect of such filing. 1117 

receivefinos; accounts of, etc 1118 

require corporation attorney to prosocute, etc 1110 

physician giving false certificate to, guilty of misdemeanor 1120 

persons required to furnish information to commissioner ; penalty for refHising 1121 

bribery of, or attempt to bribe officers, declared u mimlemeanor 1122 

officers, etc., receiving bribe guiltv of a misdemeanor 1128 

concealing offer to take bribe, guilty of misdemeanor 1124 

false swearing as to, etc., deemed perjury 1126 

talesmen, or additional Jurors, maybe omered to form a Jury 1171 

dnt^ of talesmen, etc. (See also Jurt.) 1174 

venire to procure, not necessary 1191 

not to be questioned for verdict 1192 

penalty for accepting bribe, etc 11U8 

person procuring, to accept bribe 1194 

neglect to attend as, in special proceeding 1196 

notice of fine, in such case, to be given to 1197 

return of such fine, how made 1198 

such fine, how collected and remitted 1199 

(See Jurors ; Ju&ir Trial.) , 
TBor: 

justices' court of. (See Justices' Court.) 

wards of, considered towns as regards juiy lists 1042 

Trustee : 

of express trust, defined 449 

may sue alone 449 

cannot be arrested, except for personal act 666 

^oney, etc., in court, when transferred to 747 

Sowers of, in relation to such moneys, etc... 749 

eath of, when not to abate action brought by 766 

reference on appointment of 827 

u. 

Undertaking : 

when required on application to court for judgment by uefault 1216, 1217 

on appeal to the court of appeals. (See Court of Appeals.) 

on application of partners lor release of partnor8hip property levied upon 695, 696, 1414 

to be gi ven when claimant succeeds in claim of title to property leviea upon 1419 

on appeal generally. (See Appeal.) 

where vessel or cargo is attached. (See Attaciime.vt of Propertt.) 

in legal yroceedings generally. (See Bond or Undertaking.) 

to obtain order of arrest. (Sec Arrest. ) 

warrant of attachment to discharge attachment. (See Attachment of Property.) 
of bail. (See Bail.) 
to obtain injunction order. (See Injunction.) 

United States : 

prisoners of courts of, sheriff to receive and keep 133 134 

reconis of courts of, how proved * 9yl3 

reri»rds, etc., of department of government of, how proved • .,\ 044 

transcript of judgment of court of, may be filed u itii county clerk, and judgment docketed. . . . 1271 

deposition for use in courts of. (See Deposition.) 

military pay, bounty, arms, equipments, etc., of persons in service of, exempt tVom execution. 
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VUtOANT OF COHHITUENT. (SBU CONTEHPT i WITNEHi.) 

whun action for. maybe brought ia aupcriar oily eourl ; <.... Ml 

daningniun vacalinir Injunotlon in cleotmencor dnwor. Inolnde tO 

•AurMUe of real propuny ou DieanUon. ISae SaLb under KxEOUTICMf .1 

WtaTCHMTEB i;0U3tTV : 

jMno^traplier for supreme court, connlyoonrt, etc.. In.. asR, S8T 

eqar t lu direct aililitLonaJ Juron Uj be drairn, iDstoHd of talesmen 1171 

action EoeBtabllib Kl 

if, IbrronuBl lo bo swam or to answer S-U 

l^ec abw CONTBhi^.I 

andhowpanialiablo. II 

ndsace and e.^amloatlon of. l<» 

____, bow taxed and paid IW 

iltoheexolBdcd on aseoasc of Interest. Ot 

' lapjuty, etc., cannot be examined as HI 

» bluband and wllta not oompelent wllneuce 8K, ta 

ooBirlDtlon nirerlme nottoexolade gM 

oleKTmen, ete.. nottodi«oliMeoopn»>l<ine MS 

pbyMeiaiu nol M dlseloHi nralteiMlDnal iBlbnoalioa SH 

Utornej'a.els,, natlfldlwItwecompinnlcallatM «ft 

■nchieaclinanyna}' be giTeti, when pafieaturallDnliaprewtit and dueH not object OS 

Whoa not eicnied from leatlfylng. W 

teMtmonr or yuty at the Instance of adTSne party, may be rebutted gM 

»aj be eiawlBwi V'm^'i't '"'»iw'^n "PMltrVe^^^ 

mi>doariierrInK«uli|iiiiDa'<n,fMatolFO paid IMM 

JVfubBjlDfMlbtHrnil, penally for ,^H 

In Bjieclal CBUM, peaaltj Air... ■*^^^l 

340 _ ^^B 




INDEX. 

WmiB8»— Continued, SECTION. 

attachment .ijirainfit ilofhaltinpT, in special casos 8S5 

may be in]pri.<sonc<l for cunlunmcy, etc 8S6 

warrant to commit^ contents and excculiou ol' 857, 8&8 

sabpoenacil bclbie justice of the peace, not subject to certain provisions 8W 

exempt from arrest wliile obeying sub|Mvna, order, or judgment 860, 865 

discharge of, fruin arre.'st in violniion uf Intit provision 8H1 

who may make order diachargin^ fVom arrost .* 86*i 

arrest while obeying subpikna. etc.^ may maintain action 863,864, 865 

objections as to tesliniuny on deposition may bo taken at trial 888, 911 

may be subpoenaed to attend before referee 1017 

deposition and examination of. without tlie State. (See Deposition.) 

before trial. (SeeDKPOsiTioN.) 
deposition of, to be used without the State. (See Deposition.) 

(See SUBPcKNA.) 

Woman: 

arrest of, in an action, when allowed 56S 

when execution against person of, may be issued 1488 

Writ: 

form and requisites of. ..18,28| S4 

when not invalidated by want of seal, or a wrong seal, or mistake, etc S4 

failure or adjournment of court 44 

of inquiry, on failure to reply to counter-claim 515 

of ne-exeat, abolished 648 

of injunction , abolished 60B 

of Inquiry, when court may direct, to ascertain damages, etc , Iil5 

when defendant entitled to notice of execution of snch 1^19 

proceedings on, how reviewed 1 2M 

of error, abolished 
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